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Advice to Law Students: being the substance of a valedictory address to 
the graduates of the-Law Class, in the Cincinnati College, by 'T. 
Wanker, Professor of Law in that Institution, delivered March 3, 
1838. 


GenTLEMEN:—The Board of Trustees have expressed a desire that 
some parting words should be addressed to the members of the Law 
Class, upon whom diplomas have now been conferred; and as I, at 
present, have the sole charge of the Law department, there is no 
opportunity for selection. It devolves, from necessity, upon me to 
comply with this desire. 

The diplomas, which you have just received, have admitted you to 
the degree of Bachelor of Laws. Allow me, as in parenthesis, to 
express the hope, that you may remain bachelors in no other sense. 
Nay, not even in this, I would sce you firmly wedded to the law, as 
your first and abiding love. For the present, however, we greet you 
as bachelors of law; and we have endeavored to give importance to 
our diplomas, by the impartiality of the testimony which they bear. 
We have caused you to be examined by gentlemen learned in the 
law, having no connexion with this institution, and no prepossessions 
in your favor; and we have conferred these degrees upon their recom- 
mendation. I deem it proper thus publicly to say, that this change 
in our regulations was made at my suggestion. I would not permit it 
to be left to me—intimate as our relation is—to decide absolutely 
upon your qualifications. You are authorized, therefore, to attach 
high value to these diplomas, because they are unbiased testimonials 
of merit. In professional phrase, you have been tried by an impar- 
tial jury, and these diplomas contain their verdict in your favor. It 
is an honorable verdict, and I congratulate you on having gained it. 
May it prove an earnest of many future triumphs, equally honorable. 

But a new trial now awaits you before a jury of the world. To 
that world we now send you forth, with letters of recommendation, 
purporting that you have begun your career well. But we dare not 
flatter you with the assurance of Horace, that well begun is half 
done. On the contrary, we are bound to say that the brunt of the 
battle is yet to be fought. You are to vindieate your claims to pro- 
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fessional distinction, by higher evidence than parchment can furnish. 
Deeds done, not given, are the only vouchers that can here avail you. 

The world will try you by your acts alone, and graduate you accord- 

ingly. You could not have selected a profession, in which your preten- 

sions will be subjected to a severer scrutiny; and you may lay it down 

as an axiom, at the outset, that your ultimate success will be exactly 

what you may deserve, and no more; for sooner or later, every law- 

yer is certain to find his level. 

I am aware that advice to young men would come with more effect 
from one of more experience than myself. I need gray hairs to give 
authority to what Isay. Time, however, will cure this defect. And 
in the meanwhile, if I have experienced but little, I have reflected 
much, respecting the ways and means of professional success; and 
my relation to you will acquit me of presumption, if I now under- 
take the office of Mentor. Permit me, Sanne, to offer you some 
friendly and farewell hints, upon the subject of professional success. 

In the first place, then, set out in your career with a full persua- 
sion, that there is scarcely such a thing as finishing a legal education 
—that as yet you have only laid the corner stone of a vast edifice— 
taken the first step in a long journey. You now stand at the foot of 
that lofty mountain, on whose summit repose the sages of the law. 
This is not said for show of modesty; but from a serious conviction 
of the almost boundless compass of legal attainments; and what I 
feel thus deeply, 1 would impress as deeply upon you. I would have 
you start in the race with an abiding consciousness, that the goal you 
seek is very, very distant—so distant, indeed, that no young man ever 
reached it while young. No—the furrows of thought must deepen 
in your cheeks, and the snows of age must whiten your brows, before 
you can become consummate lawyers. If your minds are made of 
proper stuff, this consideration, otherwise appalling, will only nerve 
you to the requisite exertion. If not, the sooner you become dis- 
heartened, and give up, the better. 

In the next place, remember that labor—well directed, long con- 
tinued, persevering labor—can alone insure success. You cannot trust 
to what men call genius. Poetic inventions are said to flash like light- 
ning upon the mind, and it may be true; but legal principles come not 
by sudden inspiration. You are to gather them up, one after another, 
from the thousand volumes through which they are scattered, by the 
slow process of patient toil. Nor can you count upon luck or chance 
to help you out. This is only the gambler’s hope. The fortunate 
lawyer is the industrious one. He must use the means to attain his 
end—must himself cause the effect he would produce. Accident has 
made many a king, and many a hero; but a Mansfield or a Marshall, 
never. I do not say that labor is the only requisite—there must also 
be capacity—but I know that no man was ever a great lawyer, with- 

out hard labor. Never yet has jurisprudence twined her wreath 
around a sluggard’s brow. 

You hear much said of patronage as a means of success. But do 
not trust to patronage. The only patronage you want is opportunity; 
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and this is all your friends can give you. You must have a first case, 
to try your strength; and after that, patronage cannot help you. If 
you then prove yourself worthy of employment, you will have it for 
that reason; and if not,no friendly influence can procure it for you. 
Men will employ the lawyer they deem most likely to gain their 
cause; and they judge of the future by the past—of what you can 
do, by what you have done. Manage your first cause well, and it 
will beget asecond. Manage this well, and it will beget others; and 
so on, until you have your hands full. I repeat it, therefore, trust not 
to patronage, as a permanenthelp. In this land of free competition, 
the word is out of place—except as connected with office-seekers. 
The lawyer may glory in being his own patron. In fact we reverse 
the relation of patron and client; for our only efficient patronage 
comes from our clients, It is at once the consequence and the re- 
ward of past efforts. 

Again, professional cunning is sometimes thought to be the lawyer’s 
friend. But do not trust to cunning. Once in a while, a trick or a 
stratagem may succeed; but chicanery always debases the man who 
practices it. You may be as acute and discriminating as you please; 
but by all means avoid artifice. It never yet raised a lawyer to 
honorable distinction. High minded men will despise indirection, 
even when they profit by it. In fact, a cunning lawyer, if not a 
knave, is very likely to be mistaken for one. But, on the contrary, 
probity, uncompromising probity, is sure to win confidence in every 
quarter. Your clients will value your opinions as much for their 
sterling honesty, as for their legal ability; and with any jury, weight 
of character is all-powerful. It may be that the court has acquired 
the habit of looking only at what is said, regardless of the moral 
standing of the speaker; but I believe that judges are often greatly 
swayed by the moral force of argument. In every view, therefore, 
honesty is a lawyer’s best policy, as it is his highest duty. You will 
find in your practice, as in geometry, that the straight line is always 
the shortest distance between two points; and that the most adroit 
manceuvering or finesse, can never prove a match for downright 
integrity. 

How far you may exert yourselves in a cause which you know to 
be wrong, is a question which each one must settle with his own con- 
science. It is manifest that there must be one wrong side to every 
cause; but I do not think it your duty to decide beforehand which 
this is; because there must be counsel on both sides, in order to make 
the scales of justice even. But however this may be, it is clearly 
your duty to tell your client frankly your opinion of his case, before 
he embarks in litigation. And in the conduct of a suit, remember 
that by becoming lawyers, you do not cease to be men; and that 
nothing can justify you in doing for a client, what you would blush 
to do in your own behalf. When the advocate forgets the man, men 
ought to forget him. You are to be faithful to yourselves, as well as 
to your clients. They have purchased your services, but not your 
consciences, You are not responsible for the goodness of their 
cause; but you are responsible for the means you use to gain it. 
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I trust there is no occasion to warn you against pettifogging. If I 
thought there was, I should despise you too much to take the trouble. 
Did I wish to concentrate in a single word whatever I can conceive 
of despicable in a member of our profession, I would call him petti- 
fogger: and if he did not regard it as a mortal insult, it would only 

rove that I spoke the truth. 1 would have you feel that it is infin- 
itely better never to have employment, than to obtain it by fomenting 
litigation. Dig or beg, if necessity drives you to it, and it will be 
respectable; but do not palter with a noble profession. Much doubt- 
less may be pardoned in a young lawyer famishing for a case; but 
you should rather starve—heroically starve—than stoop to prowling 
among the purlieus of misery in quest of human victims. ‘The mo- 
ment I see a lawyer thus hunting after clients, I take it for granted 
that clients will never hunt after him. 

The occasion will authorize a word on the subject of professional 
courtesy. Lawyer and gentleman ought to be synonymous terms. 
Our profession is peculiarly called upon to practice the rules of good 
breeding. Ido not refer to our general intercourse with the world, 
for there it follows as a matter of course. But I refer to what takes 

lace in the common routine of our profession, particularly in court. 

have seen witnesses brow-beaten and insulted by counsel in the 
most brutal manner. I have heard jurors addressed as if they had 
neither common feelings nor common sense, and were not sitting un- 
der the solemnity of an oath. I have heard adversaries personally 
assailed with vituperation, instead of their arguments, as if the char- 
acter of counsel were the matter to be tried. But this is bad policy 
as well as bad taste. Personal abuse never yet gained a cause, 
though it may have lost many. You cannot better indicate that you 
distrust the merits of your case, than by leaving them to indulge in 
personalities. It is to the court, however, that respect is pre-emi- 
nently due. The office, if not the person of the judge, is always to 
be revered. Instances may occur, in which judges are in fact con- 
temptible; but even then, they are shielded from contempt by the 
majesty of the law. There can be no emergency in which either 
good policy or good breeding will authorize them to be insulted. 
You may chance to address those, whose knowledge may be less than 
yours; or who have some prejudice against you; but it will neither 
be proper nor expedient to tell them so. Take the contrary for 
granted, and you will disarm opposition; but presume their ignorance 
or partiality, and you will suffer from its effects. 

Pedantry is now so much out of date, that I hardly need warn you 
against it. In by-gone times the language used by lawyers was 
scarcely intelligible beyond the pale of the profession, on account of 
the quaint and barbarous expressions with which it abounded. But 
this disgusting pedantry is now rarely met with. Learned sound no 
longer passes with the ignorant for sense. Stupid admiration can no 
longer be excited by a pompous phraseology. If you would have 
credit for knowledge, you must evince that you possess it, by using 

words which your hearers understand. I do not wonder that Spell- 
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man was frightened, when he first entered the inns of court, at the 
harsh and unseemly jargon which then greeted his ears. But this 
kind of verbal monopoly is giving way to the liberalizing spirit of 
modern times. Very few technical phrases are found to be absolutely 
indispensable; and it is regarded as bad taste to use any which 
can be avoided. Lawyers, therefore, are no longer to be viewed as 
enemies of the English language. Already they have done much to 
purge legal parlance of its awkward and uncouth style. And I trust 
that you will co-operate in this commendable work. You cannot 
confer a greater benefit upon your profession, than by assisting to 
purify its phraseology. 

In the course of my teaching, I have uniformly endeavored to pre- 
sent the law to you as an improvable science; and I trust you will 
so regard it. Exert your influence in favor of a temperate and judi- 
cious reform of the abuses you cannot but recognize, and you will 
give the best evidence of disinterested. patriotism. But there is one 
abuse, against which I would especially caution you, because it is the 
least pardonable of all. I refer to the unconscionable redundancy of 
all legal instruments and proceedings. Merchants have aimed to 
make their forms as short and comprehensive as possible; and they 
have admirably succeeded. But lawyers, because in former times 
they were paid by the letter, have aimed to make their forms as long 
and incomprehensible as possible; and they too have admirably suc- 
ceeded. ‘The fictions, tautologies, and circumlocutions devised by 
them to elongate legal documents, may be cited as specimens of mar- 
vellous ingenuity. ‘Take the common deed as an example, which is 
at least six times as long as it need be; and from this one instance 
learn all. The evil may seem trivial in a single case; but when you 
take into view all the legal forms, and the millions who daily use 
them, the aggregate swells into an enormous magnitude. And I trust 
that when you consider this, you will emancipate yourselves from the 
tyranny of custom, and vindicate the law from this great reproach. 
Prove by your practice, that brevity is the soul of wisdom, as wel! as 
of wit, and you will deserve well of your generation. Let your 
maxim be, that the shortest form, which will satisfy the law, is the best. 

Against long arguments, I doubt if it will be of any avail to advise 
you. For much speaking is said to be the American vice. All our 
institutions tend to foster it; and no where does it appear more con- 
spicuously than in courts of law. Yet it is obvious that the effect of 
an argument is not commensurate with its length. You cannot scale 
the citadel of truth, by piling words on words, and sentences on sen- 
tences. It is not, how much you say, but what you say, that produces 
conviction. A few words, well applied, are better than many, to 
vanquish court and jury; in the same manner as a few well disci- 
plined troops, are more effective than many raw recruits. I venture to 
assure you, that you will seldom, if ever, have a cause, the full merits 
of which cannot be set forth in one hour, better than in five hours; 
and before you permit yourselves to form habits of wasting your 
breath in superfluous declamation, it would be well to reflect seriously, 
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whether the best way to succeed in argument, is to weary out the 
patience of those whom you address, If, therefore, you have no 
mercy on the court and jury, to keep you within due limits, you will 
at least consult your client’s interests, by stopping at a reasonable time, 
instead of resorting to the process of exhaustion. 

I intend, on this occasion, to practice what I preach, and not 
fatigue you with too much advice. Let me say, therefore, in conclu- 
sion, that you commence your career at a time, when the law needs 
brave defenders, as well as faithful ministers. I delight not in dark 
auguries; but I cannot shut my eyes to the glaring truth, that the ele- 
ments of society are convulsed to a fearful degree. Questions are 
now agitated, which may shake its deepest foundations. A spirit of 
insubordination, too, is abroad in the land. Well tried opinions are 
paling before new lights. Vested rights are trembling before false 
doctrines. Ancient landmarks are swept away by the rushing torrent 
of innovation. In fine, life, liberty, and property are no longer se- 
cure from ruthless mobs. At such a time, therefore, the law has 
peculiar claims on you, to vindicate her violated majesty; for who 
shall stand by her, in her hour of need, if her own champions prove 
recreant? Devote yourselves, then, by every solemn vow, to the 
protection of the law against all assailants, high or low. Set out 
with an unalterable determination, that her supremacy must be main- 
tained, at every hazard; and in such a cause, despair not of success, 
whatever may be the crisis. To fire your zeal, keep great examples 
constantly before your minds. 

But I will not indulge in gloomy anticipations. I will rather hope 
that your sterner virtues may not thus be summoned into action. At 
the best, however, your profession will often require you to contem- 
plate the dark and doubtful side of human nature; and as a last 
warning I would say, do not set out with a prepossession against hu- 
man virtue—do not commence your career with suspicions of your 
fellow creatures. On the contrary, take especial care to fortify your- 
selves against this worst tendency of our profession, by scrupulously 
setting off the good you meet with, against the evil. Under all cir- 
cumstances—though often deceived and disappointed—hold fast to 
your faith in man. Let this faith be the sheet anchor of all your 
hopes. Any thing, every thing is better than habitual distrust; since 
the surest way to make men faithless, is to think them so. 


“ But above all, to your own self be true; 
And it must follow as the night the day, 
You cannot then be false to any man.” 
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Supreme Court of Ohio, Scioto county, March Term, 1844, before 
Lang, C. J. and Reep, J. 


Lewis v. Gaytorp & Co. 
[Reported by Simeon Nasu.] 


In an action for work and labor, if defendant relies upon a usage of his establish- 
ment to pay in something else than money, he must prove plaintiff’s knowledge of 
such usage at the time of commencing the work, and that he tendered such pay- 
ment before the commencement of the work. But as to the latter, query. 


Tis was an action of assumpsit for work and labor, and on an ac- 
count stated. Plea, general issue. 

The defendants were the owners of an extensive rolling mill and 
nail factory. The plaintiff had been in their employment as a turner; 
he had, as was the usage of the defendants, a pass book in which was 
entered the amount of his work as done, and the payments made by 
defendants; this account had been looked over at several different 
times by one of the defendants, and balances struck; and a final bal- 
ance had been struck in the like way, before the bringing of the suit. 

It was further proved that it had been the usage of the defendants 
in the working of their mill and factory, during all the time the plain- 
tiff worked for them, to pay their workmen in iron and nails at mill 
prices, or rolling mill scrip, which called for iron and nails, and to 
pay in consequence higher wages; and evidence was also offered, 
tending to show that plaintiff knew of this usage when he came to 
work for defendants, and expected to be paid in that manner. 


Reep, J. charged the jury that the plaintiff would not be bound 
by the usage at defendants’ establishment, unless a knowledge of it 
had been brought home to him; and that, as the account had been 
looked over and a balance struck, admitted to be due, the defendants, 
if they would avail themselves of the right to pay in iron and nails, 
must show a tender of the same before the commencement of this 
suit; and if no such tender was shown, then the plaintiff was entitled 
to recover the amount so found due. 


Verdict for plaintiff for the amount claimed. 


Nasa & Hurcuins moved for a new trial for the misdirection of 
the judge to the jury; they insisted that in cases like the present, the 
plaintiff was bound to make a demand before he could maintain an 
action for the amount claimed. Such was the general understanding 
of these contracts; otherwise a workman could at any time after 
having his account looked over, convert the balance into a money de- 
mand by instituting suit, before his employers knew that he was dis- 
satisfied. It was a question of great importance to the country, as 
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the large iron establishments were making such contracts, and paying 
high wages, which, if this was the law, could be turned into money 
by simply bringing a suit. 

S. M. & C. O. Tracy for plaintiff. 


The Court was divided in opinion, Lang, C. J., being in favor of a 
new trial; and Keep, J., against it. ‘Thereupon the motion was re< 
served for discussion in Bank. 





Supreme Court of Ohio, Lawrence county, March Term, 1844. 


Searmncen & Haropisty v. Jane E. Ev.ison PLeEApep wits A. P. 
Euison anp Davip AGNEW. 


[Reported by Simeon Nasu.] 


When one partner, not served with process, has been discharged in bankruptcy, he is 
a competent witness for his copartners. And where dealings are continued with 
the remaining partner, after dissolution, and a continuous account kept, payments 
made by the remaining partner, after the plaintiff knew of the dissolution, will be 
applied to the exoneration of the retiring partners, 


Tus was an action for goods sold and delivered against the same 
parties as in the above case. It was submitted to the Court without 
the intervention of a jury. 

The plaintiffs proved an account commencing before the dissolution 
and continuing up to the time of the failure of D. Agnew in 1840. 
The entire account had been charged to the firm of Agnew, Ellison 
& Co.; the defendants proved that plaintiffs had notice of the disso- 
lution in the summer after, in July or August, 1839. The accounts 
showed that the credits entered after the time the plaintiffs knew of 
the dissolution, exceeded the amount due at that time. There was 
no evidence that plaintifls knew the terms upon which the dissolution 
wasmade. The plaintiffs lived at Wheeling, and the goods had been 
ordered by D. Agnew. 

The deposition of David Agnew, with a certificate of bankruptcy, 
was offered in evidence by defendants, and objected to by plaintiffs. 

The Court admitted the deposition, saying that they had repeatedly 
held that a co-contractor of the defendant, after having obtained his 
discharge under the bankrupt law, had no further interest in the suit, 
and was therefore a competent witness for defendant. 

On the case itself, the Court struck the balance due at the time 
when the plaintiffs had knowledge of the fact of the dissolution of 
the firm of Agnew, Ellison & Co., and gave the defendant credit for 
all payments made by Agnew afier that time without regard to sub- 
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sequent charges, and as the credits exceeded the amount due the 
plaintiffs at the time they heard of the dissolution, the Court rendered 
judgment in favor of the defendants. 





The late Bankrupt Law. 


[By Daniet Raymonp.] 


What necessity was there for Congress to pass the so-called Bank- 
rupt Law? 

To answer this question correctly, it is necessary to ascertain what 
was the state of the law, and the condition of insolvent debtors, before 
the law was passed. a 

From the adoption of the Constitution up to 1819, a period of thirty 
years, all the State governments passed insolvent laws, and discharged 
debtors, without its ever being suspected by any body that they had 
not a right to do so. The people, who adopted the Constitution, and 
who best knew in what sense they adopted it, never suspected that 
they had by that instrument restrained their State Legislatures from 
dealing with their insolvent debtors, No politician, judge, lawyer, or 
creditor, all of whom were parties to the Constitution, and knew in 
what sense they adopted it, ever suspected that the Constitution re- 
strained the State Legislatures from passing insolvent laws. 

In 1817, the case of Sturgis v. Crowninshield, (4 Wheaton, 122), 
originated in the United States Circuit Court for the District of Mas- 
sachusetts; and then, for the first time, it would seem, some Boston 
lawyer conceived the notion, that the State insolvent laws were un- 
constitutional. 

The judges of the Circuit Court were divided in opinion in that 
case, and it was certified to the Supreme Court for decision. Sturgis, 
the defendant, had been discharged under the insolvent laws of New- 
York, but, being afterwards caught in Massachusetts, his creditor 
sued him in the United States Court. 

It so happened in this case, that the New-York insolvent law was 
passed subsequent to the date of the contract upon which the defend- 
ant was sued; and upon this ground the Court decided that the dis- 
charge was invalid, and the law unconstitutional in regard to this 
contract, because it impaired its obligation. 

It is true, that in the case of Baker v. Wheaton, decided in Massa- 
chusetts in 1809, Chief Justice Parsons, in an extra-judicial opinion, 
pronounced the State insolvent laws unconstitutional against creditors 
not residing in the State. It is therefore probable that Judge Par- 
sons is entitled to the honor of first conceiving this Boston notion.— 
The facts upon which the learned judge predicated this opinion did 
not exist in the case; it was therefore wholly an extra-judicial. obiter 
opinion, and entitled to no weight as an authority. . 
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Thus stood the law until the case of Ogden v. Saunders, (12 Whea- 
ton, 213), was brought before the Supreme Court in 1827. In that 
case, Ogden, the defendant, had also been released under an insolvent 
law of New-York; but the contract was made subsequent to the pas- 
sage of the law. Saunders, the plaintiff, was a resident citizen of 
Kentucky at the time of the release. Ogden afterwards removed to 
New-Orleans, and was there sued in the United States Court. He 
pleaded his discharge in bar, and the Court gave judgment for the 
plaintiff; and the case was brought to the Supreme Court by a writ 


of error. 

The Court, in giving their opinion in this case, established, or at- 
tempted to establish, two points, or propositions: 

Ist. That the State insolvent laws are constitutional in regard to 
all future contracts between citizens of the State. 

2d. That when the creditor resides in another State, the discharge 
under the law, (and of course the law itself) is unconstitutional.— 
These two decisions of the Supreme Court constitute the whole ne- 
cessity for passing the so-called bankrupt law. 

Now, let us contrast these decisions with the 4th article of the 
Constitution, section Ist: “ Full faith and credit shall be given in each 
State to the public acts, records, and judicial proceedings of every 
other State. And the Congress may by general laws prescribe the 
manner in which such acts, records, and proceedings, shall be proved, 
and the effect thereof.” 

The man who can reconcile the decision of the Supreme Court, in 
the case of Ogden v. Saunders, with this section of the Constitution 
must have more skill in dialectics than I possess. Is not full faith and 
credit precisely equivalent to full force and effect? And did the Court 
give full force and effect to the public act; that is, the insolvent law; 
and the judicial proceedings; that is, the discharge of Ogden, in the 
State of New-York? 

If this section of the Constitution means any thing, it means that 
whenever a law of a State, or the judgment of a State Court, becomes 
the subject of judicial cognizance in another State, they must have 
the same force and effect that they would have in the State that passed 
them. ‘The Court itself says the law was constitutional in the State 
of New-York; and the Constitution says, that if constitutional in the 
State of New-York, it shall also be constitutional in every other State. 
If this be not its meaning, 1 am wholly incapable of attaching any 
meaning to the words faith and credit. It must be “faith without 
works,” which St. Paul tells us is a dead faith.” But shall we im- 
pute such trifling to the framers of the Constitution and to the people 
who adopted it? Surely not. Faith and credit mean a living faith— 
a faith with works. 

Judge Johnson, who pronounced the judgment of the Court in the 
case of Ogden v. Saunders, says: “ The question now to be considered 
is, whether a discharge of a debtor under a State insolvent law would 
be valid against a creditor or citizen of another State, who has never 
voluntarily subjected himself to the State laws otherwise than by the 
origin of his contract. 
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“ As between its own citizens, whatever be the origin of his con- 
tract, there is now’no question to be made on the effect of such dis- 
charge; nor is it to be questioned that a discharge, not valid under 
the Constitution in the Courts of the United States, is equally invalid 
in the State Courts. The question to be considered goes to:the inva- 
lidity of the discharge altogether, and therefore steers clear of that 
provision of the Constitution which purports to give validity in every 
State to the records, judicial proceedings, and so forth, of each State.” 

Now, with all due deference, I would ask, what right the Supreme 
Court, or rather Judge Johnson, had to steer clear of the Constitution 
in this case. The case comes within both the letter and spirit of the 
Constitution; and if the Court had a right to steer clear of it in this 
case, they have a right to steer clear of it in every case, and reject it 
altogether. - 

Judge Johnson first delivers a powerful argument in favor of the 
constitutionality of the State insolvent laws, and a majority of the 
Court pronounce them to be constitutional. And now the learned 
judge says, *‘ the question to be considered goes to the invalidity of 
the discharge altogether.” If this be not a contradiction, then I know 
not where to look for a contradiction. 

The Supreme Court, and Judge Johnson in particular, seem to have 
adopted the opinion, that a citizen of the United States is a citizen of 
some purticular State, and not of all the States. This I hold to bea 
gross error, and wholly unconstitutional. 

The Constitution (see article 4) says: “ The citizens of each State 
shall be entitled to all the privileges and immunities of citizens. in the 
several States.” This clause makes a citizen of the United States a 
citizen not merely of one particular State, but of each and every State 
in the Union. Residence is not necessary to citizenship. A man 
may be resident in one State and a citizen of all the States, upon the 
same principle that a man may reside in England and be a citizen of 
the United States. 

The object of the framers of the Constitution, and of the people 
who adopted it, was to root up the spirit and exterminate the princi- 
ple of alienage, and make us one people. But the Supreme Court 
seem disposed to scatter the seeds of alienage, and to cultivate the 
noxious plant. 

If all the privileges and immunities of a citizen do not make a citi- 
zen, 1 am ata loss to know what would. It is true that a non-resi- 
dent citizen has more privileges than a resident citizen. He has the 
privilege of suing in the Supreme Court; but having more privileges 
than a citizen does not make him an alien; and a man must either be 
a citizen or an alien, for he certainly is not’a denizen. 

The following quotation from Judge Johnson’s opinion will show 
how strongly his mind was tinctured with the spirit of alienage: 

“ Every bankrupt or insolvent system in the world must partake of 
the character of a judicial investigation. Parties, whose rights are to 
be affected, are entitled to a hearing. Hence every system, in com- 
mon with the system now before us, professes to summon the creditors 
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before some tribunal, to,show cause against granting a discharge to 
the bankrupt. 

“ But on what principle can a citizen of another State be forced 
into the Courts of a State for this investigation?” 

This formidable question is easily answered. He is forced into a 
State Court, upon the principle that he has agreed to be forced, by 
adopting the Constitution, which authorizes his debtor to force him if 
he chooses to come; upon the same principle that every other citizen is 
liable to be forced into a court of justice against his will. 

Had Judge Lynch been Chief Justice of the State of New-York, 
the learned Judge could scarcely have shown more distrust and re- 
pugnance to the Court. And I humbly submit whether it becomes 
the Supreme Court to inculcate such distrust and repugnance to the 
State Courts among the people. 

The Supreme Court, and especially Judge Johnson, seem also to 
suppose that the States of the Union are foreign independent States, 
as regards each other; and that their relations and intercourse are to 
be governed by international law or the laws of nations. Hence the 
Court (at least in the case of Ogden v. Saunders) seems to have re- 
jected the Constitution, and substituted the laws of nations in its place. 
They steer clear of the Constitution, and quote Huber, Vattel, and 
other writers on the law of nations. 

This I also hold to be a gross error. The States of this Union are 
sovereign States it is true, but not independent sovereign States.— 
They possess no national sovereignty, for the simple reason that they 
are not nations. They are subordinate to the Constitution of the 
United States and the laws of Congress; and the relation that exists 
between them is to be ascertained by the Constitution, and not by the 
laws of nations. The principles of international law, as such, have no 
application to the States of this Union. Their relations are mostly 
regulated by the 4th article of the Constitution. 

This article seems not hitherto to have been duly appreciated, either 
by Congress or the Supreme Court. They seem to have considered 
it merely as a provision for certifying records from one State to ano- 
ther. This is a very paltry matter, compared with the intent with 
which it was inserted in the Constitution. If required to point out 
the article in the Constitution which reflects most credit on the con- 
vention, as profound, far-seeing statesmen, I should point to this very 
article. The simplicity of its language, the grandeur of its principles, 
and their efficiency when carried out, are above all praise. It is the 
cement of the Union, and makes us one people. It makes a citizen 
of one State a citizen of all the States. It secures harmonious action 
among all the State Governments, and uniformity of decision among 
all the State Courts, by requiring full faith and credit to be given in 
each State to all the constitutional laws, and all the constitutional 
judgments of every other State; and, finally, it guaranties this harmo- 
nious action in the States, by requiring Congress by general laws to 
prescribe the effect of such State laws, and State judgments, in every 
other State. What profound, what benignant principles! what 
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sublime conceptions! How completely do they extirpate every ves- 
tige of alienagej and make us one people! Had this article been duly 
considered, the judgment in the case of Ogden v. Saunders would 
not have been affirmed by the Supreme Court. Mr. Ogden would 
not have been denied his constitutional rights. 

But do the decisions of the Supreme Court, in these unfortunate 
cases, constitute any necessity for the so-called bankrupt law? Is 
there not a better remedy for the evils which these decisions have 
produced? Has not the Constitution itself provided a different 
remedy? 

The last clause of the above-quoted section is in these words: “ And 
the Congress may, by general laws, prescribe the manner in which 
such acts, records, and proceedings, shall be proved, and the effect 
thereof.” i 

Congress is here expressly authorized, or more properly required, to 
prescribe what effect the insolvent laws of the different States shall 
have throughout the United States. The clause must have been in- 
serted for this express purpose. 

Had the convention been gifted with prescience, so as to have fore- 
seen the very case of Ogden v. Saunders, they could not have provi- 
ded for it in more appropriate language. An act of four lines would 
comply with the requisitions of the Constitution, and remedy the 
whole evil, and restore to the States the full possession of all their 
sovereignty. 

The State Legislatures can pass insolvent laws, and administer 
them, much better than Congress, Then let such an act be passed, 
and the so-called bankrupt law repealed. Such an act ought to have 
been passed immediately on the decision of the case of Ogden v. Saun- 
ders, or rather Sturgis v. Crowninshield. 

The two cases of Sturgis v. Crowninshield, and Ogden v. Saunders, 
were most unfortunate cases for the people of this country. They 
have had a most disastrous influence on multitudes of unfortunate 
debtors, and have very much embarrassed Congress and the whole 
country. 

That the decisions in these cases, especially that of Ogden v. Saun- 
ders, are not in conformity to the Constitution, there cannot, it appears 
to me, be a doubt; but, even if there was a doubt, the State Legisla- 
tures ought to have had the benefit of that doubt. All presumptions 
ought to be taken most strongly in favor of State sovereignty. The 
States ought not to be deprived of their sovereignty by ingenious 
metaphysical reasoning, and wire-drawn arguments. If the States 
are to be reasoned out of their sovereignty in this manner, they will 
soon have a narrow field to operate in. The Supreme Court will 
soon weave a web about them that will as effectually restrain their 
action as a straight-jacket. 

There is a clause in the Constitution which prohibits the States 
from passing “ ex post facto laws, and laws impairing the obligation 
of contracts;” and it has been supposed that the convention intended, 
by that clause, to prohibit the States from passing insolvent laws. 
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The counse} in the cases of Sturgis v. Crowninshield, and Ogden v. 
Saunders, instead of discussing the great principles of the Constitution 
applicable to the cases, set themselves to work to dissect a contract, 
for the purpose of finding out where its obligation lay—whether it 
was external or internal—whether the obligation was of the essence 
of the contract, or something superinduced upon it by the laws of the 
State. The se offendendo argument of the grave-digger, in Hamlet, 
would have answered about the same purpose; and yet the Court 
condescended to consider these arguments! 

Now, it is impossible ever to know what the convention meant by 
the above-quoted clause, nor is it important that we should know.— 
The question is, what did the parties to the Constitution mean? what 
did the people mean by it? 

It may not be possible to ascertain, to a certainty, what the people 
meant by this clause; but we are able to ascertain, to a perfect cer- 
tainty, what they did not mean. We know, from the unanimous tes- 
timony of the whole people, that they did not mean to restrain the 
State Legislatures from passing insolvent laws, which should operate 
upon existing as well as future contracts. All the State Legislatures 
passed insolvent laws, both general and special, up even to the pres- 
ent day; all the State Courts administered them; all the creditors, for 
whose benefit the clause is supposed to have been inserted in the 
Constitution, submitted to them, without suspecting they were uncon- 
stitutional. This amounts to conclusive proof that this clause was 
not adopted in that sense. 

The argument in the case of Sturgis v. Crowninshield proceeds 
upon the ground that contracts are absolute and unconditional where 
no condition is expressed. But every body knows that all contracts, 
made on time, are conditional. No man, in his senses, ever entered 
into an absolute, unconditional, executory contract. What is man, 
that he should say, / wi//,in an absolute, unconditional sense? Hence, 
every executory contract depends on implied conditions, which the 
parties cannot express, because they cannot foresee the contingencies 
that may happen. ‘These conditions do not depend merely upon the 
ability of the party to perform. His ability to perform must not be 
incompatible with paramount duties. There is an abiding obligation 
on every man, to provide his children with bread, paramount to any 
obligation he can incur to pay a debt. 

The Court seem to have been aware of the extreme to which they 
carried the binding obligation of contracts in the case of Sturgis v.. 
Crowninshield; and they attempted to correct their error in the case 
of Ogden v. Saunders. Hence they decide, that when there is an ex- 
isting insolvent law in a State, all contracts are made with reference 
to the law, and the law becomes an implied condition of the contract; 
but where the contract precedes the law, it cannot become a condi- 
tion to the contract, and is therefore unconstitutional, because it 
impairs its obligation. This is a mere make-shift, to get out of a dif- 
ficulty without acknowledging error. 

If an existing law may become a condition to a contract, why may 
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not an existing Constitution become a condition to a contract? It 
requires no greater stretch of the imagination to suppose that the 
power to pass an insolvent law becomes a condition to a contract, 
than to suppose the law itself becomes a condition to the contract.— 
The truth is, these decisions can no more be reconciled with each 
other than with the Constitution; and if they are to be acquiesced in, 
and the principle carried out to its legitimate result, the consequences 
are a little alarming. The language of the Constitution applies to 
marriage contracts as well as to money contracts; and if a State Le- 
gislature cannot impair the obligations of an existing contract, all the 
bills of divorce passed since the Constitution was adopted are void. 

Finally, to suppose that the people intended to restrain themselves 
from passing insolvent laws, with reference to existing as well as fu- 
ture contracts, would be to suppose they were retrograding to a state 
of barbarism. | 

What, then, did the people mean by this celebrated clause? Al- 
though we may not be able to ascertain this to a certainty, yet I 
think a very important meaning may be given to it, without applying 
it to the State insolvent laws. 

This clause was probably inserted in the Constitution for a similar 
reason that the 5th article was inserted in the treaty of 1783. It is 
well known to all who are acquainted with the history of this country 
from the close of the revolutionary war to the adoption of the Consti- 
tution, that the most exciting topic of that period was the British debts. 
They were the subject of complaint and of diplomatic correspondence 
after the Constitution was adopted. It is therefore probable that 
both the convention and the people intended by this clause to restrain 
the State Legislatures from passing any law that should impair or 
prevent the collection of those debts, when the debtor was able to pay 
them; but it was not intended to prohibit the States from discharging 
these debtors by an insolvent law, when unable to pay them. The 
clause was put in general terms, for the purpose of applying to all 
debts of a like character, in case of another war with England or any 
other nation. This was just and proper, and creditable both to the 
convention and to the people; and this is probably its true meaning. 

Having inquired into the necessity of the so-called bankrupt law, 
let us next inquire into its character. 

Is the late act passed by Congress a bankrupt law? That a very 
small part of it is a bankrupt law will not be denied; but I greatly 
mistake if ninety-nine parts in a hundred of it cannot be demonstra- 
ted to be an insolvent Jaw. 

I have the authority of the Supreme Court, in the case of Sturgis v. 
Crowninshield, for saying that there is a distinction between bankrupt 
laws and insolvent laws. The Court say: “ The subject is divisible 
in its nature into bankrupt laws and insolvent laws, though the line of 
partition between them is not so distinctly marked as to enable any 
person to say, with positive precision, what belongs exclusively to one 
and not to the other class of laws.” | 

As the Court, then, confess their inability to draw the distinction, I 
trust they will excuse me in assisting them to draw it. 
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A bankrupt law is a creditor’s law, made for the benefit of credi- 
tors, put in operation at the instance of a creditor, against the will of 
a debtor, who has been guilty of an actual or legal fraud. 

An insolvent law, on the contrary, is a debtor’s law, made for the 
benefit of honest debtors, put in operation at the instance of the debt- 
or, who is either actually in prison, or in the custody of the sheriff. 

If these are correct definitions of the two laws, there can be no ex- 
cuse for confounding them; for the distinction between them is as 
broad as the distinction between honesty and fraud, or volition and 
repugnance; nor is it in the power of either Congress or the Supreme 
Court to obliterate the distinction by calling an insolvent law a bank- 
rupt law. 

Let us, then, examine whether these definitions are correct. In 
every case of bankruptcy there must be a commission of bankruptcy. 
This commission is always granted on the application, to the chancel- 
lor or some judge, of a creditor, who must make oath that his debtor 
has committed some act of bankruptcy; that is, committed some act - 
of fraud, either in fact or law, for the purpose of defrauding or eluding 
his creditors. The object of the commission is to ascertain the fact 
whether an act of bankruptcy has been committed or not. The debt- 
or has a right to appear before the commissioners, and disprove or 
controvert the allegation of the creditor. If the fact be established, 
or not disproved, the commissioners execute a deed, and transfer all 
the dcbtor’s property to assignees or trustees, for the benefit of the 
creditors. All is done nolens volens the debtor. 

At the conclusion of the procecdings, a certificate of discharge is 

ranted to the debtor. In this particular a bankrupt law and an in- 
solvent law are alike; but to say that two things are the same, or that 
there is not a distinction between them, because they resemble each 
other in one particular, is as illogical as it would be to say there is no 
distinction between an ox and a horse, because they resemble each 
other in many particulars. 

It is true a debtor may be a voluntary bankrupt in England, with- 
out being guilty of an actual fraud; but this can only be done by 
collusion with a creditor, and a technical or legal fraud. 

One of the acts of bankruptcy in England is a debtor’s secreting or 
denying himself when sought for or called on by his creditor. If, 
then, he wishes to be declared a bankrupt, he goes and agrees with 
his creditor to call on him ata certain time; and then he shuts himself 
up in his own house, and tells his servant to say he is not at home 
when his creditor calls. The creditor calls. The servant tells a lie, 
or says his master is not at home; and straightway the creditor goes 
to the Lord Chancellor, makes the necessary affidavit, and a commis- 
sion is granted. 

Now, this is all collusion and fraud, venial, it is true, but rendered 
necessary, because there is no insolvent law to which an honest debtor 
can resort. This shows how necessary it is that the laws should in 
theory conform to the business affairs of life, and not compel honest 
men to resort to subterfuges to get round an inconvenient law. 
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Now, the proceedings under an insolvent law are entirely different. 
An honest debtor, finding himself embarrassed and unable to pay all 
his debts, voluntarily applies to the proper Court for the benefit of the 
law. He executes a deed himself, and conveys all his property to a 
trustee appointed by the Court for the benefit of his creditors, and, 
complying with the requisitions of the law, he is discharged from all 
his debts. 

Now, if there be not only a clear distinction, but an irreconcilable 
difference, between these two laws, then I am incapable of compre- 
hending what makes a distinction. 

In the case of Sturgis v. Crowninshield, the Supreme Court, or rae 
ther Judge Marshall, says: “ Should Congress authorize a commission 
to issue on the application of a debtor, a Court would hardly be war- 
ranted in saying that the law was unconstitutional, and the commis 
sion a nullity.” 

Should Congress pass so absurd a Jaw, I think a Court would not 
only be warranted in saying “ the commission was a nullity,” but they 
would be warranted in going much further, and saying, that Congress 
were a set of blockheads. 

What would be the use of a commission, when the debtor admits 
himself to be insolvent, and is ready and willing to execute a deed of 
his property for the benefit of his creditors? The object of the com- 
mission is to ascertain the fact, whether a debtor be a bankrupt, or, if 
you please, an insolvent; but, if he admit the fact, there is no more 
use for a commission than there would be in swearing a jury to try a 
cause after the defendant had confessed judgment, or a prisoner 
pleaded guilty on his arraignment. 

The gravamen of a bankrupt law is frawd—the gravamen of an in- 
solvent law is integrity; and when Congress shall succeed in confound- 
ing integrity and fraud, then it may succeed in confounding a bank- 
rupt law with an insolvent law. 

It is very true that an honest man may be declared a bankrupt in 
England, and a dishonest man may take benefit of an insolvent law; 
but in contemplation of law this is not the fact; and it is the character 
of the law that we are inquiring into, and not the character of debtors. 

But, under the late act of Congress, a commission of bankruptcy can- 
not issue, unless the debtor has been guilty of an actual fraud. 

There are, I think, but three acts which constitute bankruptcy, and 
authorize a commission to issue at the instance of the creditor:—- 
Ist. absconding; 2d. making a fraudulent conveyance of his goods; 
3d. concealing them for the purpose of defrauding his creditors. 

Now, let us see, according to the above distinctions, how much of 
the act of Congress is a bankrupt, and how much an insolvent law. 

No creditor will ever apply fora commission of bankruptcy against 
an absconding debtor, for the simple reason that he has a better 
remedy by attachment. If an absconding debtor has left any pro- 
perty behind him, a creditor may attach it for his own exclusive bene- 
fit. He would, therefore, be a great fool to sue out a commission of 
bankruptcy, > 7 which he would only be paid pro rata with the other 
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creditors. If he has left no property behind him, the commission 
would be useless. 

Now, the number of commissions of bankruptcy that will issue 
against debtors that have made a fraudulent conveyance of their goods, 
or secreted them, will be very small. 

All the rest of the law is an insolvent law. 

The bankrupt part of the law, therefore, bears about the same 
proportion to the whole law that a barleycorn bears to a bushel. 

The Supreme Court intimate, and there is a numerous sect of poli- 
ticians in this country who believe, that Congress has no power to pass 
an insolvent law, because the Constitution contains no specific grant 
of power for that purpose. Now, although I do not hold to that doc- 
trine, but believe that Congress can pass an insolvent law, if it thinks 
it expedient to do so, yet I hold it to be wholly inexpedient for Con- 
gress to pass an insolvent law, for the reason that the States can pass 
and administer such laws much better than Congress. 

But should Congress think it expedient to pass both an insolvent 
law and a bankrupt law, then they ought to pass two separate acts, 
under their appropriate titles and names, so as not to subject an hon- 
est insolvent debtor to the opprobrious appellation of a bankrupt. 





St. Louis Court of Common Pleas, March, 1844. 


Srnvey v. ATCHISON. 
[From the Missouri Republican.] 


Under the ordinary bill of lading, which excepts the dangers of the river, a common 
carrier is liable, if the loss happen from the least negligence on his part, or from 
doing any act, however good the motive, by which the risk is increased. 


Tus was a suit brought against the owner of the barge Louisa, to 
recover the value of six hundred and fifty-eight sacks of wheat, lost by 
the sinking of the barge. It appeared in evidence that the wheat 
had been shipped on board the barge at Oquawka, to be towed by 
steamboat to St. Louis; that on reaching the lower rapids, the water 
was too low to tow the barge over: the barge was then cut loose, and 
a large flatboat lashed along side of her, and the two boats put in 
charge of a pilot to bring over. In coming down the shore channel 
the barge struck a rock and sunk. It appeared in evidence, that it 
was most usual to bring boats of that kind down the shore channel; 
that the pilot was one of the best known on the Rapids—and that 
two boats were frequently brought over together in that stage of the 
water. But it was also shown that two boats lashed together were 


not as easily managed as one; and that there was more water in what 
is known as the steamboat channel. The dangers of the river being 
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excepted in the bill of lading, it was left for the jury to say whether 
the loss arose from negligence or a danger of the river. 
Verdict for plaintiff for value of wheat. 


McPuersoy, for plaintiff. Gamere & Bares, for defendant. 





Ohio Reports, Volume Twelfth, by Evwin M. Sranron. 


'By the Eprror.]} 


This is the second volume prepared by Mr. Stanton, under the new 
system, by which the Reporter is appointed by joint resolution of the 
General Assembly; the Reports are printed by the State Printer; the 
price is fixed by the Governor; and the proceeds of sale are paid into 
the State Treasury. This volume, containing five hundred and nine- 
ty-five pages, is sold for three dollars. It contains the decisions of the 
Court in Bank at December term, 1843, together with a few made in 
1841. The number of cases is forty-four, occupying five hundred and 
forty-eight pages, exclusive of the index, and making an average of a 
little more than twelve pages to each case. The Reporter states, 
that “the opinion, and, in most cases, the statement of facts, are 
drawn up by the judge who gives the decision of the Court. The ar- 
guments are either printed entire, abstracted by the Reporter, or 
omitted, as directed by the Court.” It will thus be seen that very little 
has been left for the Reporter to do; and that little he has done well, 
with the exception of some typographical errors, arising from his be- 
ing unavoidably prevented from correcting the proofs. The me- 
chanical execution too is good, and the external appearance highly 
respectable. But my purpose is to make some comments upon the 
matter contained in this volume. And, at the outset, 1 protest against 
the swelling out of these reports to such an unconscionable length, by 
giving us so many of the arguments of counsel in full. There is one 
case, King’s Heirs v. King’s Administrator, (page 390) where the argu- 
ments of counsel occupy seventy-nine pages, while the opinion of the 
Court is given in four pages. I have elsewhere (notice of Blackford’s 
Reports) spoken at some length of this abuse in other reports—for 
abuse I must regard it—and will not here multiply words. The re- 
sult is seen in the fact that we have an entire volume for the decisions 
of one term, or nearly so, instead of half a volume as heretofore; and 
verily if this process of elongation is to continue, the world will hardly 
be able to contain the law books that will be published. In the 
present instance this is not the Reporter’s fault, for he acts under the 
direction of the Court; and, besides, being paid by a fixed salary, he 
has no motive to stretch his matter over the widest surface. ‘Bat I 


would respectfully ask, whether it is not a fault in the Court? Why 
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order some arguments to be published at full length, and others omit- 
ted altogether, instead of ordering all to be abstracted? And what is 
the criterion by which the Court determine their preferences? Is it 
the merit of the argument, or the standing of the author? An inspec- 
tion of the arguments in this volume does not enable me to form any 
other opinion, than that the judges have given very little considera- 
tion to the subject. In fact, Ido not see how they could, overwhelmed 
as they are with more important matters. But even if the utmost care 
were taken to select only the most meritorious arguments for publica- 
tion, my objection would still exist. Few lawyers read such argu- 
ments, and they are never cited as authority. In a word, for all the 
purposes of a precedent, the decision of the Court, with the facts and 
reasons upon which it is made, are all the profession want in a report. 
They cannot afford either time or money, to indulge in such costly 
luxuries, as long arguments of counsel. 

In the next place, I am particularly impressed with the illustration, 
which this volume furnishes, of the uncertainty of the law. Several 
prior decisions are directly overruled; several others doubted: there 
are many dissenting opinions; and some cases of an equal division of 
opinion. I shall select for the first example, the case of Lewis v. The. 
Schooner Cleveland, (page 341). The question was, whether a claim 
for seaman’s wages is within the statute providing for the collection of 
claims against steamboats and other water craft? A majority of the 
Court, Judge Birchard dissenting, decided in the affirmative; and also 
that such claim constitutes a lien upon the ship or boat, wherever she 
may go. As the statute does not mention, but to all appearance pur- 
posely omits this claim, in the very specific enumeration which it con- 
tains, one is curious to find on what reason the decision rests. The 
words are, debts contracted “ for materials, supplies or labor in the 
building, repairing, or equipping the same.” Not a word is said about 
supplies or labor while the craft is running. But the decision is based 
upon the case of the Canal Boat Huron v. Simmons, (11 Ohio, 458). 
The point here decided, is, that a claim for provisions furnished for 
the use of a boat, is within the statute. The above quotation shows, 
that it is not; and thus one arbitrary case of judicial legislation is 
made the basis of another equally arbitrary. But the curious part of 
the matter is this. Judge Birchard says of the canal boat case: “ I do 
not regard that decision as definitely settling the law, because the 
same question had been twice differently ruled upon the circuit, by 
Judge Wood and myself; and the case was in fact determined by three 
judges, (in consequence of my having been counsel for one of the par- 
ties), and one of the three dissented. So far, then, as the question 
depends upon the opinions of this Court, it remains, as I conceive, un- 
settled, the authority being equally balanced.” Here we have an 
instance where a point of law has been accidentally settled, two judges 
against two originally, fraught with consequences to western naviga- 
tion, more pernicious, it seems to me, than the judges could have been 
aware of. The result is, that every boat carries with her a secret 
lien, for all the debts contracted by her, not only for labor and supplies 
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in building or repairing, but also of running her. And who, under 
such circumstances would ever dare to purchase a boat which had 
been running for any length of time? 

But take another case, Putnam v. Rees, (page 21). This was an 

action of debt upon a promissory note dated in 1807. By one of 
those omissions so often visible in our early legislation, the statute of 
limitations of 1804, and of 1810, did not bar the action of debt upon 
a simple contract. The statutes of 1824 and 1831 did bar this ac- 
tion. But both these statutes, together with the explanatory one of 
1826, left pre-existing causes of action to be governed by the statutes 
in force at the time they accrued. This was decided in the case of 
Hazlett v. Critchfield, (7 Ohio, part 2d, 153); and this last case, if re- 
cognized as law, would decide the one at bar. But the four judges 
were equally divided in opinion as to whether that case was law or 
not; and as the issue was made on demurrer to the replication, there 
not being a majority of the Court -to sustain it, it was overruled by di- 
vision, and judgment rendered for the plaintiff.’ Thus another impor- 
tant question is left to hang in equilibrio between the four learned 
judges. 
, Twill give one further illustration furnished by the case of Boyd’s 
Lessee v. Talbert, (page 213). In Loring v. Melendy, (11 Ohio, 355), 
the Court, speaking through Judge Read, declared “ that permanent 
leasehold estates are lands, subject to all the rules and laws which 
attach to land, for all purposes.” In McLean v. Rockey, (1 Western 
Law Journal, 300), Judge McLean, though against his judgment of 
what the law should be, felt bound by this very emphatic declaration. 
But now, in the case of Boyd’s Lessee v. Talbert, Chief Justice Lane 
says:—‘ the question whether a lease be realty or personalty, need 
not here be determined; but I take this opportunity to express my 
apprehension, that the case reported last year, (Loring v. Melendy), 
does not conclude this point; and I shall be ready to consider it when 
it becomes necessary.” Thus we have a very grave doubt thrown 
over another important question. 

Let us turn now to the case of Good’s Lessee v. Zercher, (page 364), 
which, in its consequences, is by far the most important case contained 
in this volume. If it shall be ultimately sustained as a true exposition 
of the law, the result will be, that all curative laws are unconstitutional 
and void. The opinion was delivered by Judge Read, Judge Bir- 
chard alone dissenting. The facts were these. The acts of 1805, 
1818 and 1820, providing for « conveyance by husband and wife, of 
her interest in land, required the officer taking the acknowledgment, 
to examine the wife separately, and make known to her the contents 
of the deed; and if he was satisfied that she acted voluntarily, he was 
to certify the same. In 1828 George Zercher and wife conveyed her 
land to one Glass. The certificate of acknowledgment did not state, 
that the contents of the deed were made known to the wife, but did 
state the separate examination, and that she acted voluntarily. In 
Brown v. Faran, (3 Ohio, 140), and in Connell v. Connell, (6 Ohio, 
353), it had been decided, that such a certificate was insufficient; the 
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law requiring that the three facts, of separate examination, making 
known of the contents, and the voluntariness of the act, should all be 
stated in the certificate. In 1835 the Legislature passed a curative 
law, providing that all deeds by husband and wife, theretofore execu- 
ted in pursuance of law, should be held to divest the interest of the 
wife, although the certificate did not state the fact of making known 
the contents to the wife. If this act was valid, it made good the deed 
of Zercher and wife. But the Court decided, that it was void, the 
Legislature having no power to pass such a law. As a new and ab- 
stract question, I should agree with the Court, believing all retroactive 
legislation to be radically wrong. But we have so long practised upon 
a contrary doctrine; we have had so many curative laws, both partial 
and retroactive; and so many titles have changed hands under the 
belief that these laws were valid; that it seems to me, there was never 
a more proper case for the maxim—communis error facit jus. This 
single decision, if it shall stand unreversed, will upset thousands of 
titles, intended and believed by all parties to be good and valid; and 
will produce an untold amount of litigation. For although the Court 
say, that * curative statutes may operate, if confined to legitimate ob- 
jects;” and would seem to limit their objection to such only as affect 
the deeds of married women; it seems to me that the abstract objec- 
tion embraces equally all curative laws; and that nothing can save 
them, but the doctrine of communis error, before mentioned. That 
the Court, in this one case, should have lost sight of this truly conser- 
vative and peace-making doctrine, which has been so often resorted 
to, here and elsewhere, to supply defects and omissions, as well in the 
making, as in the administering of laws, appears to me to be a matter 
of deep regret. The evils of such a decision are very forcibly pointed 
out in the dissenting opinion of Judge Birchard, who clearly shows, 
that the most eminent tribunals in our land have taken the opposite 
ground. The reply of Judge Read is, “that it is our duty to keep 
within the light of our own constitution, and to know of no authority 
beyond its letter and spirit.” This is true. But where there is noth- 
ing in the * /etter” of our constitution to prevent the Legislature from 
passing such a law as this—which is not pretended—I see no reason 
why we should not go to the “ dight” of decisions made under similar 
constitutions, to ascertain the “ spirit” of our own. And I may here 
take the opportunity to say, that our Supreme Court seems to have 
been almost squeamish in regard to married women, before this time. 
In McFarland v. Febiger’s Heirs, (7 Ohio, pt. 1st, 194), it was decided, 
that where a married woman joined with her husband in a deed, 
knowing that the purchaser supposed she was relinquishing dower, 
and for that reason paid a higher price than he would otherwise have 
done; but knowing also, from legal advice, that the deed as to her 
would be inoperative, she might still have dower, because a married 
woman could not be guilty of fraud, having no separate existence from her 
husband, in legal contemplation! This is the theory of the common 
law, I admit, but every body knows that it is not the fact. Married 
women are neither so ignorant, nor so enslaved, as the law supposes. 
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What few rights they have, they understand and are ready to main- 
tain, as well as their husbands. 

In the case of Baggs v. Louderback, (page 153), the Court have 
given a new construction to the interest law. Heretofore it had been 
understood, that where a note had been several times renewed, and 
partial payments made, you could not go behind the last note, and 
inquire whether unlawful interest had been brought forward from pre- 
ceding notes, and incorporated into it. But now the Court say:—* the 
consideration, in every case, may be inquired into, and the illegal in- 
terest disallowed; or, where it has been paid, may be treated as pay- 
ment of the original debt, and be deducted therefrom, unless in cases 
where there has been a complete settlement and liquidation between 
the parties, and voluntary payment of interest.” If this had been 
the first construction of the statute, I believe it would have been the 
right one. But the misfortune is, that we have acted twenty years 
upon a different construction, and are now taken entirely by surprise. 
The decision has the same effect as a retroactive law. It is under- 
stood that Chief Justice Lane did not concur in this decision, though 
he gave no dissenting opinion. 

In Clark v. The State, (page 483), the Court have settled two im- 
portant points of evidence in relation to insanity. This was a case of 
murder. A physician had testified, in chief, that he believed the 
prisoner insane; and was asked, on cross-examination, whether he be- 
lieved him capable of distinguishing between right and wrong. This 
was objected to. But the Court held the question proper; and for 
this good reason, that the true question for the jury, in such cases, is 
the very one put to the witness. But had not this been the case, the 
question would still be proper, on cross-examination, to test the value 
and extent of the opinion before given. The other point was, that 
witnesses, other than professional men, may testify as to their opinion 
of insanity, in connection with the facts on which it is founded. This 
is contrary to the rule laid down by the writers on evidence, and to 
some of the authorities; but Judge Birchard, who delivered the decis- 
ion, has vindicated it, both upon principle and authority. 





Selections from 1st Freeman’s Chancery Reports, containing the decisions 
of Chancellor Buckner, of Mississippi, from the year 1839 to 1843. 


Abandonment of contract. Where by the terms of a contract the 
acts to be performed are mutual and dependent, either a may 
abandon the contract on failure of the other to comply wit 
McGraw v. Pulling, 367. 


Administrator. The final account of an administrator has not the 
conclusive effect of a judicial sentence between him and the distribu- 
tees of the estate, and does not bar them from proceeding in chancery 


his part. 
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to open, falsify and surcharge the account. Vertner v. McMurran, 
136; sed vide 8. C. on appeal, 149. 

If an administrator render a false or fraudulent account, the proper 
remedy is by a bill to surcharge and falsify the account; and sucha 
bill ought to point out the errors, omissions and false charges com- 
plained of. Miller v. Womack’s Adm’r. 486. 

Where an administrator died, having in his possession assets of 
his intestate unadministered, which came to the hands of his own ad- 
ministrators in specie; held, that the distributees of the estate to which 
the assets belonged could not maintain suit for them, but such suit 
must be brought by the administrator de bonis non. Ibid. 


Answer in chancery. The denial of an answer made on information 
and belief, is not sufticient to disprove positive allegations in a bill, 
especially where the equity of the bill is not charged to be in the 
knowledge or information of the respondent. McGuffie v. The Plan- 
ters’ Bank, 383. 

Where an answer to the allegations of a bill sets up matter in 
avoidance, it is not evidence. The Planters’ Bank v. Stockman, 502; 
S. P. Ferriday v. Selcer, 258. 


Appropriation of payments. Where a creditor has two claims a- 
gainst the same debtor, one of which is well secured, and the other 
not secured, upon a payment being made, the Court will apply it to 
extinguish the claim for which there is no security. The Planters’ 


Bank v. Stockman, 502. 


Attorney at law. An attorney, as such, has no authority to receive 
bank notes below par in payment of his client’s debt, nor will his re- 
ceipt therefor discharge the defendant in execution. Osgood v. 
Brown, 392. 


Auction. The rule that a sale will be set aside for inadequacy of 
price, applies only to private contracts between the vendor and pur- 
chaser; it does not extend to sales by auction, unless there be other 
circumstances going to establish fraud. Newman v. Meck, 441. 


Bill in chancery. If the prayer of a bill be for an injunction alone, 
no other relief can be granted. Williamson v. Raney, 112. 

Where an amended bill introduced a new and substantial cause 
of action, upon which a decree must be had, without reference to the 
original bill, it was holden to be demurrable, and was dismissed.— 
Dickson v. Poindexter, 721. 


Bond. 'To recover on a mere bond of indemnity, actual damage 
must be shown. If the indemnity be against the payment of money, 
actual payment must in general be proved; mere legal liability to pay 
is not sufficient. The rule would be different if the covenant were 
against a liability to pay. Hoy v. Hansborough, 533. 


Consideration. Marriage is a valuable consideration in law, and 
the wife stands in the light of a bona fide purchaser, and is entitled to 
the same protection. Armfield v. Armfield, 311. 
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Conveyance. A conveyance by a father, who was largely indebted 
at the time, to a minor son, in consideration of the son’s past services, 
for which the father had agreed to compensate him, cannot be sus- 
tained against the creditors of the father. It would be holden bind- 
ing between the father and the son, but purely voluntary as against 
the creditors of the former. Dick v. Grissom, 428. 


Corporations. Chancery has jurisdiction, at the instance of stock- 
holders, to call the directors of a joint stock corporation to account 
for any abuse of trust, or waste, or misapplication of the company’s 
funds; but the jurisdiction in such cases, is over the directors person- 
ally, as trustees, and not over the corporation. Bayless v. Orne, 161. 


eed. Where a deed has been once duly executed and delivered, 
a subsequent surrender and destruction cannot divest the estate of the 
grantee. Whitton vy. Smith, 231. 

Equitable relief. Where a judgment-debtor sold, for a valuable 
consideration, a part of the property covered by the judgment to a 
third person, and subsequently sold the remainder to another person, 
chancery will direct the execution to be first levied upon the property 
last sold, and if that prove insufficient, then upon the property first 
sold. Pallenv. The Agricultural Bank, 419. 


Execution. In general no one but the plaintiff, or his attorney of 
record, has the right to sue out and control an execution. Osgood v. 
Brown, 392. 

Foreclosure. Ina bill for foreclosure, it is not necessary to bring 
the personal representatives of the mortgagor before the Court. Trus- 
tees of Jefferson College v. Dickson, 474. 


Husband and wife. A feme covert, claiming a separate estate, can- 
not sue her husband by her trustee; but whenever she claims in oppo- 
sition to his marital rights, she must sue by her next friend. Hunt v. 
Booth, 215. 

Indorser. After the holder of a promissory note has fixed an ac- 
commodation indorser wilh notice, and proceeded against him to judg- 
ment, such indorser becomes a principal, and is not entitled to the 
aid of a court of equity as a surety. McNutt v. Wilcox, 116. 


Infant. A married man, though a minor. has control over his own 
actions, and is entitled to apply the proceeds of his labor to the sup- 
port of his family. Dick v. Grissom, 428. 


Judgment. A bill in chancery to set aside a judgment at law, 
charging fraud and illegality in the original contract, cannot be main- 
tained. Allen v. Hopson, 276. 

Where a plaintiff neglected to enforce his judgment for a period of 


four years, it was held to be fraudulent as against bona fide purchasers 
from the judgment debtor. Speight v. Adams, 318. 


Lien. The law is well settled that the lien of a judgment creditor 
upon the lands of the debtor is subject to all the equities of third per- 
sons which rn at the time of the rendition of the judgment, and 
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chancery will limit such lien to the actual interest of the judgment- 
debtor in the estate. Walker v. Gilbert, 85; S. P. Gilbert v. The Ag- 
ricultural Bank, 105. 


Marshalling assets. A partnership creditor has no claim for the 

ayment of his debt out of the separate estate of a deceased partner 
until the claims of the separate partners have first been satisfied.— 
Arnold v. Hamer, 509. 


Mortgage. Where a mortgage was given to secure the payment of 
a note, and the note before it matured, was cancelled, and another 
substituted in its place; held, that the mortgage could be enforced for 
the payment of the note so substituted. Heard v. Evans, 79. 


Negotiable paper. In strict commercial law, to entitle the holder of 
negotiable paper to retain it against the equities of third persons, it 
must have come to his possession in the usual course of trade, and he 
must have paid a valuable consideration for it without notice of the 
claim of third persons. Holmes v. Carman, 408. 


Notice. The rule seems now to be settled, that a deed unduly re- 
gistered, either from want of a valid acknowledgment or otherwise, is 
not notice to subsequent purchasers. Walker vy. Gilbert, 85; S. P. 
Harper v. Reno, 323. 

If a purchaser, without notice at the time of purchase, receive no- 
tice before he has paid the purchase money, the land becomes bound 
in his hands from that time by the prior equitable lien to the extent 
at least of so much of the purchase money as remains unpaid. Har- 


per v. Reno, 323; S. P. Holmes v. Carman, 408. 


Nuisance. In cases of nuisance, this Court interposes only where 
the complainant’s rights are clear, either from contract or ancient pos- 
session, on the ground of preventing irreparable mischief, and the 
thing complained of must be immediately hurtful. Gwin v. Mel- 
moth, 505. 


Parent and child. Where there is evidence of any distinct act of 
emancipation, such as sending a son forth to shift for himself, neither 
the father nor his creditors will be permitted to assert any right to 
the subsequent earnings of the sén. Dick v. Grissom, 428. 


Partnership. The interest of one partner may be sold on execution 
at law against him for his separate debt, and equity will not enjoin 
the sale until the partnership accounts may be taken and liquidated. 
Sitler v. Walker, 77. 

A sale or assignment by one partner of all his interest in the part- 
nership property operates as a dissolution of the partnership, although 
it be stipulated in the articles that the partnership should continue 
for a term of years. Whitton v. Smith, 231. 


Pleading. If fraud be charged in a bill, no matter what species of 
defence the respondent adopt, he must negative the allegation of 
fraud. Anderson v. Lewis, on appeal, 206. 


Practice. Respondents in equity cannot question the jurisdiction of 
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the Court, after filing a general answer to the bill. Osgood v. Brown, 
392. 

Testimony in chief must always be taken before a reference is 
made. The Court will not make a reference upon the mere specula- 
tion that parties may adduce testimony befere the master. Planters’ 
Bank v. Stockman, 502. 


Principal and surety. If the creditor release any security for the 
payment of his debt, the surety is thereby discharged to an extent at 
least equal to the value of the security released. Davis v. Mikell, 548. 


Purchaser. A bona fide purchaser, for valuabte consideration and 
without notice, from a fraudulent grantee, is protected against the 
general creditors of the grantor. Agricultural Bank v. Dorsey, 338. 


Receiver. In order to have a receiver appointed, the complainant 
must show: First, that he has a clear right to the property, or some 
lien upon it, or that it constitutes a special fund to which he may re- 
sort for the satisfaction of his claim. Second, that the respondent’s 
possession of the property was obtained by fraud, or that the property 
itself or the income from it is in danger of loss from the neglect, waste, 
misconduct, or insolvency of the respondent. Mays v. Rose, 703. 


Sale of land. Ifa party buy land, and take no covenants for title, 
and there be no fraud in the case, he cannot be relieved either at law 
or in equity, though the title utterly fail. Williamson v. Raney, 112. 


Set-off. Aclaim growing out of a breach of covenant does not ordi- 
narily assume any thing of the character of a debt or demand capable 
of being reduced to certainty by calculation, and therefore is not the 
subject of set-off. Gridley v. Tucker, 209. 


Statute of frauds. Where a contract was written out and one of the 
parties promised to sign it, but was prevented by his death, the case is 
excepted from the statute of frauds. Finucane v. Kearney, 65. 

And so where the contract was intended to be reduced to writing 
according to the statute, but it was prevented by the fraud of one 
party or by unavoidable accident. 1b. 


Vendor and vendee. 'That undue concealment which amounts to a 
fraud in equity is the non-disclosure of facts which one party is under 
some legal or equitable obligation to communicate, and which the 
other party has a right, not merely in foro conscientia, but juris et de 
jure, to know. Young v. Bumpass, 241. 

In a sale of goods for cash or a note, the payment of the one or the 
delivery of the other is a condition precedent implied in the contract 
of sale; and if the goods are even delivered, yet if the delivery be 
made subject to payment or the giving of the note, the right of pro- 
perty is not changed. McGraw v. Pulling, 357. 


Will. Chancery has jurisdiction to correct mistakes or obvious 
omissions in a will, but they must be such as are demonstrable from 
the scope and structure of the will itself, or readily pointed out by a 
plain construction of its terms. Nuit v. Nutt, 128. 
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Reform in the Judiciary System of Ohio. 
[By R. W. Russett.]} 


There can be no doubt that a reform of the Judiciary System in 
this State would be as beneficial to the legal profession as to the pub- 
lic. Let us take a glance at the ordinary course of an action com- 
menced in the Court of Common Pleas. A verdict is had, say within 
six months after action brought; an appcal is entered, and nothing 
more is done until the next term of the Supreme Court. Here may 
be a whole year’s delay. At length the Court sits, the case is not 
reached, and nothing is done for another year. Then the case is 
reached; but the Court, being overwhelmed with business, lends a 
willing ear to an application for a continuance, on account of the ab- 
sence of witnesses: the case stands over for another year; and it is 
not at all improbable that there will be a further continuance, delay- 
ing the case for one year more. At last the cause is tried; but a 
question is raised for the Court in Bank, and final judgment is post- 
poned until the next term of the Court. The cause may not-be deci- 
ded at once by the Court in Bank, and there may be a further delay 
of two years. 

Now is not this a mockery of justice? Would it not be better to 
abolish the legal tribunals altogether, leaving people to settle their 
disputes by arbitration, which public opinion would generally compel 
the parties to resort to? 

In chancery cases the delay is, if possible, greater than in actions 
at law. When the cause gets into the Supreme Court it progresses 
at the rate of a step a year! An account is directed—it is to be pre- 
sented in a year’s time; a bill is amended—it will be answered at the 
end of a year. Can the whole civilized world afford a parallel to this 
system? And, to crown the whole, the Court has no time to hear the 
ease. A man’s fortune may depend upon the decision of a chancery 
suit; but the Legislature have not thought fit to create a tribunal that 
has time to attend to the matter. A decision of some kind, however, 
is pronounced; and unless the judges choose to acknowledge them- 
selves in error, this hasty, crude, and undigested decision will conclude 
all the parties interested. The Court have neither time nor opportu- 
nity to consult books, but are called upon to apply the law to compli- 
cated facts without deliberation. ‘The consequence is, that no lawyer 
can tell, with any degree of certainty, what the Jaw is. The land- 
marks are being constantly removed—the bulwarks broken down— 
legal knowledge becomes unnecessary, and every thing depends upon 
tact, address, and chance. 

This system is utterly ruinous to the legal profession;—nothing, or 
next to nothing, can be made under it, even by those gentlemen whose 
energies are taxed from morning till night. A client, after a protract- 
ed litigation, is not willing to pay a larger fee on account of the im- 
mense trouble which his attorney has had. On the contrary, if the 
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cause had occupied three months, instead of three years, the client 
would be more liberal. 

An attorney is entrusted with a highly important case, involving 
property to the amount of several thousands. How does he stand? 
Why he may calculate, that at the end of four or five years, or more, 
he will get a fee if he succeeds; and in the mean time he gets nothing. 

How is it possible for professional gentlemen to subsist under such 
a system? The only lucrative business of the lawyer, is the collection 
of debts, at so much per cent! 

A direct effect of this comparative denial of justice, is, that many 
persons are deterred from resorting to legal proceedings, compromise 
their claims, and submit to almost any wrong, rather than get into the 
meshes of the law. 

If the lawyers of this State desire to elevate their profession, and 
make it profitable, they should agitate in favor of a thorough law re- 
form, that will secure the speedy administration of justice. 

A verdict and decision in the Court of Common Pleas should be 
final, unless error can be shown, upon application to the Supreme 
Court. A Court of Appeal in Chancery, consisting of a single judge, 
might be appointed to sit at Columbus, and decide all chancery cases 
on bills of review. And the Supreme Court, on circuit, should be 
relieved from the burthen of trying the facts of a case a second time, 
on appeal from the Common Pleas. These changes being effected, 
the four judges of the Supreme Court would be able to sit three times 
a year at Columbus, to decide applications to correct the errors of the 
Courts of Common Pleas; and the grand result would be, that an ac- 
tion or suit might be brought to a final determination in a few months, 
and uniformity, and comparative certainty in the law, secured through- 
out the State. 

A superior class of lawyers would attend the Courts at Columbus, 
as it would soon become usual to send up the briefs and papers to 
counsel, so as to have the benefit of oral arguments. ‘These gentle- 
men would be wholly occupied in the discussion of questions of law, 
upon a given state of facts. Some would confine themselves to the 
Court of Review in Chancery, and others to the Supreme Court, 
which would be chiefly occupied with common law business. 

This plan, so far as actions are concerned, would be an approxima- 
tion to the English nisi prius system, under which an action is dis- 
posed of very summarily. For example, an ejectment can be tried 
within three or four months, at farthest, and the decision is final, unless 
on motion to the Court above, (sitting four times a year), a new trial 
is ordered, on account of some error committed on thetrial. If anew 
trial be ordered, it takes place without delay. 

In addition to the establishment of a Court of Review in Chancery, 
which would secure the final disposal of chancery cases, without a 
day’s unnecessary delay, it is desirable to relieve the Courts of Com- 
mon Pleas of their chancery jurisdiction. What political economists 
cal] a division of labor, is necessary. It is ridiculous to expect, that 
the same judge will, in ordinary cases, be proficient in every one of 

















the various branches of the law. If we persist in forcing upon the 
present Courts all the multifarious jurisdiction with which they are 
i) | now overloaded, we must make up our minds not to complain of con- 
He fusion, error, and uncertainty., 

Hi | The Courts of Common Pleas are required to exercise more func- 
tions than any other Courts in Christendom, and the consequence is, 
that disorder reigns in every department, and nothing is done properly 
and satisfactorily. 

The State should be divided into districts, and a chancery judge 
be appointed for each district, making about ten forthe State. These 
Vi men, not having their attention distracted by other matters, will be 
proficient in the principles, rules, and practice, of courts of equity, 
i and comparative certainty will be attained in this branch of jurispru- 
Hi dence. Moreover the judges of the Courts of Common Pleas would 
1 | be more likely to make themselves acquainted with the criminal and 
i common law, if they were relieved from the burthen of the chancery 
t jurisdiction. 

H But the great object to be achieved is the speedy administration of 
ti) justice. This is of paramount importance, and it can be effected only 
il by some such plan as that above suggested. What is to hinder its 
adoption? No change of the Constitution is necessary, and no objec- 
tion can be raised on the score of expense. 

1s If we cannot get local Courts of Chancery established now, surely 
Ht we can get a Court of Review, for that would not cost the State two 
iy thousand dollars per year; and it would secure the decision of chancery 
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; My suits with convenient despatch. There would be no waiting a year 
1 for a Court—no postponement in every stage of the cause for a year | 


Any —all the facts would be settled in the Court below—and the opinion 
i of the Court of Review upon the law of the case, could be obtained 

in a few weeks. Can any be found who would prefer the present 
system? 

As to common law cases, who wants to try the facts twice? Why 
ih should double trouble be given to the witnesses, the jurors, and the 
suitors? Why should the Court of Common Pleas be a mere office 

for lawyers to prepare their cases in for the Supreme Court? 

Hi True, this practice of trying the case twice, is vastly convenient for 
i dishonest debtors, and fraudulent defendants of all sorts. A positive 








premium is given to the dishonest debtor, for he may postpone the 
day of reckoning for years, paying at last only six per cent. interest, 
and throwing the lawyer’s charges upon the creditor. 

The people cannot be in favor of these things; and as to the law- 
| yers, they might make, under a reformed system, at least five times as 
H much money as they can now realize. The interests of the profession 
| and the public are one and the same; all are alike interested in the 
i prompt administration of justice; and there can be no doubt, that by 
it dint of a little activity and energy, a moderate reform can easily be 
. obtained, at the next session of the Legislature. 
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Anonymous Writing-—“I” v. “We.” 
TBy the Eprror.] 


In the June number of the Law Reporter, (vol. 7, page 71), is a 
notice of the Westcrn Law Journal and its Editor. The general tone 
of the article is highly complimentary; and for this courtesy, the ac- 
complished editor of the Law Reporter has my thanks. 1 most cor- 
dially reciprocate his good opinion, and kind feelings. But * there 
are two idiosyncracies in matters of form,” the remarks upon which seem 
to require some explanation on my part. 

The first is, “ that nothing is published anonymously.” It was not 
without much consideration, that I adopted this rule, which I intend 
to adhere to invariably, so long as I am editor. I can conceive of 
but one objection to it, which is worthy of notice; and that is, that 
it may prevent some persons from sending their contributions, on the 
score of bashfulness. I do not say modesty; because there is cer- 
tainly more of true modesty in affixing one’s name to his own produc- 
tions, than there is in sending them forth under some high sounding 
assumed name, as Cicero, for example, or in presuming, that because 
they have no name at all, the public will supply the omission by con- 
jecturing some celebrated name. Bashfulness, then, is the proper 
word to use. Some persons may be too bashful to write for the Jour- 
nal, if their names are required to be published. Possibly this may 
exclude some valuable contributions. But the fair presumption is, 
that an article, which a sensible man would be ashamed to put his 
name to, is not worth publishing; so that probably very little is lost on 
this score. And now look at the countervailing considerations. In 
the first place, equal and exact justice is done to all contributors. If 
they deserve praise, they have it. If they deserve censure, they have 
it. The editor does not rob them of the one, nor shield them from 
the other. All know where the responsibility rests, and form their 
judgments, and govern their actions accordingly. Whereas, in nine 
cases out of ten, the real motive of writing anonymously, is the craven 
one of avoiding responsibility. I may be told, that in such cases, 
the editor takes the responsibility on his own shoulders. But this is 
precisely what I will not do. It is enough that I answer for my own 
sins. As I will not claim the merit of a good article which is not 
mine, so I will not bear the blame of a bad one. Yet the editor of 
any journal, under the anonymous system, must, however unwillingly, 
do both. In the next place, the public are directly interested in know- 
ing who writes what they are called upon to read. And this is pre- 
eminently the case with respect to the contents of a law journal.—. 
The utility of any article, but especially of a report, may very much 
depend upon the reputation of the writer for accuracy, veracity, and 
soundness of judgment. And this seems to be the opinion of the editor 
of the Law Reporter, for in this very number, we not only have the 
very influential name of the editor, but also the names of no less than 
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thirty-seven eminent gentlemen, “ who have contributed to its pages;” 
and this imposing list is professedly given as a proof that the work “is 
calculated to be generally useful.” Then why not carry out the rea- 
sonivg to its legitimate conclusion, and increase the particular useful- 
ness of each article, by appending the name of its author? But the 
weightiest objection to anonymous writing, yet remains. It is the 
prime cause of the alarming prostitution of the periodical press in gen- 
eral. ‘Take away the anonymous shield, and is it not manifest, that a 
large proportion of the filth, slander, persiflage, and twattle, which 
now inundate its pages, would forthwith disappear? For who would 
put his name to any of the vile trash which issues so copiously from 
anonymous sources? For these and other reasons, which I have not 
time to enlarge upon, | have deter:ained never to write anonymously 
for any journal, and never to admit anonymous writing into that of 
which I have the charge. And if all writers and editors would come 
to the same determination, I should feel confident of a speedy and 
marked improvement in our periodical literature. 

The other criticism relates to my use of the first person singular, 
“J,” instead of the first person plural,“ We.” If this were a matter 
of reason merely, it would be sufficient to say, that I do not undertake 
to speak for any person but myself, and therefore have no right to use 
* We.” But it is nothing more than a question of taste. Mr. Chand- 
ler prefers “ the time-honored plural « Wu,” first employed by kings 
to express their power, and by editors to cover their weakness;” 
though surely he has no occasion for the editorial pretext. Mr. Wal- 
ker prefers the singular, * I,’ whether time-honored or not, because 
he considers it a correct use of his mother tongue. And here let me 
state a literal fact, in the style of the pompous plural. When we first 
took up our editorial pen, to write for the Western Law Journal, we 
did veritably make use of the time-honored plural, through the whole 
of the first editoral, feeling ourselves constrained thereto by the custom 
of editors aping kings; but upon reading the same over, as our custom 
is, and remembering that we live in a free country, we forthwith erased 
the said plural, wheresoever we had written the same, and wrote in its 

lace the more correct, though more humble singular. And now let 
me ask Mr. Chandler, in all candor, whether, when he first used his 
favorite plural, though speaking only for himself, he did not feel it to 
be a piece of ridiculous affectation? But the most edifying part of 
this criticism is, that the author leaves the point at issue, as lawyers 
often do, and discusses a wholly different one. It is no longer a ques- 
tion between the singular and plural, but between the first and third 
persons. He says,“ the suggestions of delicacy have always been to 
avoid the use of the first person;” and he cites the authority of Ca- 
sar, Xenophon, and other celebrated men, who always wrote “in the 
third person.” According to this rule, Mr. Chandler, instead of say- 
ing “we,” as he always does, in this, and every other article written 
by him, should say, * the editor,” “ the writer,” or “the critic,” as 
Charles Butler always said “ the reminiscent.” For however affected 
this style might be, it would have “delicacy.” Leaving, however, 
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this instance of what in pleading would be called a departure, I prefer 
egotism to we-gotism. I have not been long enough a king of the tn- 
pod, to make the regal style familiar. On the contrary, altering 
slightly a quotation made by Mr. Chandler, there is, in the frequent 
use of the pronoun we, by editors, something 

As who should say, we are Sir Ofacle, 

And when we cpe our lips let no dog bark. 





United States Circuit Court for the Western District of Pennsyloaniay 
June, 1844, before Judge Irvin. 


Liprincorr v. KEtLy. 


[From the Iron City and Pittsburgh Weekly Chronicle.} 
Law of Patents—Validity of Woodworth’s Patent for a Planing Machine. 


Tus was an action by William Lippincott, assignee, to recover 
damages for the infringement of W. Woodworth’s patent for planing, 
tonguing and grooving boards, planks, &c., and for reducing the same 
to an equal width. The patent had issued December 27, 1828. The 
atentee died in 1839, and his administrator procured on the 16th 
ovember, 1842, an extension of the patent for seven years, as autho- 
rized by the act of 1836. 

The plaintiff shewed the patent, the certificate of extension, the 
power of attorney, from the administrator to James G. Wilson, to 
sell, an assignment by Wilson to the plaintiff for Allegheny county, 
Pa., and evidence to shew infringement by defendant. | 

Defendant gave evidence of the ambiguity of the specification and 
drawing, and that it was not, as required by the act of Congress, so 
full, clear, and exact, as to enable any person skilled in the art to 
which it pertains, to make and use the invention, and that the machine 
used differed from the one described. 

To giving the patent in evidence, it was objected—that the specifi- 
cation and drawing were void for ambiguity; that they contained no 
references, on the oath of the inventor; that they did not specify what 
was Claimed; and that the patent had not been re-recorded under the 
eighth section of the act of 1837. These objections were overruled. 

The certificate of extension was objected to—that the letters of ad- 
ministration should be shewn, which was done; then, that it was not 
and did not profess to be a full copy of the record; that it did not con- 
tain the decision of the commissioners awarding the extension; and 
that the right of extension did not apply to administrators. These 
objections were overruled. 

The defendants, owing, as we understood, to the unexpected ab- 
sence of the person who had served the notice of the matters of 
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defence, were precluded from offering evidence of the invention not 
being novel, and that it had been, prior to the patent, described in 
printed publications; but the plaintiff, to rebut the evidence of the 
ambiguity, as urged and pretended by defendants, having read: depo- 
silion referring to a machine somewhat similar, in the tenth volume 
of the Repertory of Arts, in 1793, the Court, on argument, permitted 
that work, as well as Emmons’ patent in 1829, also mentioned in the 
deposition, to be read by defendants, to shew that the witness was 
wrdng in his description of them, to weaken his credit. The Court 
said they would reserve the point how far the publication could be 
admitted to show priority of invention; or that the patent was too 
broad, as was insisted upon by defendants. © This induced the defend- 
ant to offer in evidence a disclaimer, by W. W. Woodworth, the 
administrator, dated the 2d January, 1842, which was five days after 
the fourteen years had expired, and nearly two months after the cer- 
tificate of extension. The plaintiff also gave evidence to shew that 
the specification and drawing were sufliciently intelligible. The de- 
fendants showed an assignment of the patent to James Strong for one 
half of his invention, dated before the patent; an assignment of Em 
mons of his patent, 16th May, 1829, to Twogood, Halstead & Tyack, 
and an agreement for a sectional division of the Emmons and Wood- 
worth patent, giving to the assignees of Emmons in part the southern 
and southwestern States; and an assignment, by the plaintiff, of one 
of Woodworth’s machines, in October, 1841. 

The defendant’s counsel asked the Court to charge the jury, that 
the patent was void for the reason stated, that there was a want of 
discrimination between the old machine, not claimed, and the new 
invention; which the Court refused todo. The Court further charged 
on the points made by defendant’s counsel, that if the jury believed 
the specification and drawing were not so clear, full, and exact, as to 
enable one skilled in the art to which it pertains, to make and use 
such a machine, they should find for defendants, and say so in their 
verdict; that such clearness must be a reasonable one; that it was not 
enough if some very skillful artisan could make and use it, but per- 
sons of ordinary skill; and that the person so skillful must be able not 
only to construct but to use it for a useful purpose. That the carriage 
was not an essential part of the machine. That the mode and struc- 
ture by which the power was communicated to the operating tool, 
need not be set forth. That it was not necessary to describe the 
manner of fastening the plank on the carriage. That the printed 
publication for want of proof of notice could: not be used to show pri- 
ority of invention. That the patent ‘did sufficiently distinguish the 
new from the old invention. They refused to charge that there was 
proof that the patent was too broad. 

The counsel for the defendant further requested the Court to charge 
the jury, that the patent did not claim for a combination of the pla- 
ning, tonguing, and grooving wheels, but for the use of them sepa- 
rately. That this action could not be maintained by the plaintiff 
alone. The Court thought the claim was not for a combination, and 
that the action lay in the name of the sectional assignee. 
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The Court were inclined to consider the disclaimer as unreasonably 
delayed under the ninth section of the act of 1837, but left that ques- 
tion to the jury. They inclined also to the opinion that the disclaimer 
as required by the seventh section, should have not only diselaimed 
what was not claimed as new, but should also have distinctly set forth 
what part of the invention was still claimed, as it was manifestly de- 
signed to act as a new specification. 


For plaintiff, Messrs. Bropte and Jupson. For defendant, Messrs. 
Forwarp and Duntap. 


Verdict for defendant. 





Court of Common Pleas, Coshocton county, Ohio, June Term, 1844, 
Hon. C. W. Searwe, President Judge. 


Gursuwa v. INFIELD. 
[Reported by C. B. Gopparp.]} 


Where defendant in ejectment claims the benefit of the occupying claimant law, and 
plaintiff elects to receive the value of the land, and the Court order the same to be 
paid in instalments, and on default a writ of possession to issue, and such writ is 
issued on default of the first instalment, it will be quashed on motion. 

Query, whether it is a good tender of a deed, if in the certificate of acknowledgment 
the name of the county is left out. 


An action of ejectment had been tried between these parties, and 
Gurshwa’s lessee had recovered. Infield obtained the benefit of the 
occupying claimant law, and at the June term, 1843, Gurshwa elected 
to receive the value of the land in a state of nature, and the Court 
ordered the sum of “six hundred dollars to be paid at the following 
times, being the reasonable times allowed by the Court for the pay- 
ment thereof,'to wit: three hundred dollars in six months from this 
day, with interest from this day; and three hundred dollars in twelve 
months from this day, with interest from this day. And that if the 
said John Infield shall neglect or refuse to pay said sum of six hundred 
dollars, with interest, at the times and in the manner mentioned here- 
in; and if the said Philip Gurshwa shall tender to the said John In- 
field, according to Jaw, a general warranty deed for the land so by 
him, the said Philip Gurshwa, recovered in the action of ejectment, 
against the said John Infield, then a writ of possession for said land 
shall be issued in favor of the said Philip Gurshwa, but not other- 
wise.” 

This order was entered on the 23d of June, 1843. Infield failed 
to make payment of the first instalment at the end of the six months, 
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On the 2d of April, 1843, Gurshwa tendered to Infield a deed in full 
compliance with that part of the order of the Court, unless the deed 
was defective for a reason mentioned below. On the 2d of April, 
1843, Gurshwa procured a writ of possession to be issued which was 
served the next day by turning Infield out of possession, and placing 
Gurshwa in. On the 17th of June, 1844, being the first day of the 
June term, Inficld tendered to Gurshwa the full amount awarded to 
Gurshwa with interest, which was refused. He then gave notice ofa 
motion to quash the writ of possession, and for restitution. 


Gopparp, Sriswett and Campsent, for Infield. 1. The writ is- 
sued prematurely. The statute seems to contemplate the payment of 
a gross sum, not by instalments: but whether or not, neither by the 
statute, nor by the order of the Court, could the writ issue, until com- 
plete default by the omission to pay both instalments. The plaintiff 
asked in effect for a forfeiture of the defendant’s improvements, 
amounting to seven hundred and thirty dollars, and the Court should 
hold him to the utmost strictness, | 

2, The acknowledgment of the deed commenced as follows: “ The 
State of Ohio, county. Before me a justice of the peace within 
and for said county, personally came,” &c. Now, although this may 
be a valid deed, and convey a good title to the land, will the Court 
compel a party to take it? Between vendor and vendee a court of 
equity will not rescind, at the instance of vendor, if the deed tendered 
contain erasures or interlineations, nor a deed executed by attorney. 

If the Court quash the writ, every principle of justice requires that 
restitution be awarded. That such an act is within the power of the 
Court is established by the following authorities: 3 Wils. 49; 5 Johns. 
Rep. 366. 

Spaneter, for Gurshwa. 1. The order requires Infield to pay the 
money “ at the times and in the manner mentioned.” If he failed to 
pay the first instalment when due, no subsequent payment could be a 
compliance with the order. According to the argument of the coun- 
sel on the other side, Infield could defeat Gurshwa of his writ of 
possession, by the payment of but one of the instalments. 

2. The deed is valid, and the insertion of the county in the margin 
could benefit no one. 





The Court gave no opinion upon the last point. Upon the first a 
decided opinion was expressed, quashing the writ, and awarding a 
writ of restitution to be executed without delay. 
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Western M. and F. Insurance Co. v. Cassily et al. 


Supreme Court of Louisiana, April Term, 1844. 
Western Marine ann Free Insurance Company v. Cassiny ET AL. 


Larose v. Casstny ET Al. 


[From the New-Orleans Bulletin.] 


A vessel propelled by wind is under the same obligation to take all reasonable precau- 
tions to avoid collision, as a vessel propelled by steam. 
Where a steamboat sinks a schooner, the fact that she did not stop to offer assistance, 


is of no weight against her, unless it be proved that she knew the extent of injury 
done. 


Buuttarp, J. ‘These two actions are instituted against the steamer 
Ohio Belle, to recover damages ‘resulting from a collision between 
that boat and the schooner called the Creole, alledged to have oc- 
curred by the fault of its officers. One of them is brought by the 
owner of the schooner, which was sunk and totally lost, and the other 
by the underwriters, who had paid for one hundred hogsheads of su- 
gar, the cargo of the schooner, insured by them. The two cases were 
cumulated and tried together, and the defendants are appellants from 
a judgment in each case against them. 

The collision occured in the night, when the steamer was ascending 
the Mississippi, and the schooner was descending. In such cases it is 
extremely difficult to ascertain with proper certainty the circumstan- 
ces attending the accident, owing partly to the confusion and alarm 
with which such casualties are always attended, and partly to the bias 
on the minds of the crew, and even the passengers on board, in favor 
each of their own vessels. The mind of the judge or jury is thus lia- 
ble to be bewildered and confused by these cross-lights of evidence, 
and finds it difficult to figure to itself the exact position of the two 
vessels, immediately preceding and at the moment of the collision, and 
to ascertain the means used by one or both to avoid the catastrophe. 
In the present case, for example, if we believe the officers and crew 
of the schooner, it was a clear, star-light night; while it is equally well 
proved by the officers and passengers on board the steamer, that it 
was very dark and had been raining, although the outline of the bank 
of the river was visible and sufficiently distinct for safe navigation.— 
One thing, however, appears certain, to wit. that the schooner struck 
the steamer head on, nearly at right angles, between the fore hatch- 
way and the boilers, on the starboard side; her bow was stove in, 
and she sunk very soon, while the steamer received no injury. 

Between a vessel propelled by steam, and another by wind, under 
ordinary circumstances, the means of avoiding a collision are greatly 
in favor of the former, in consequence of the control which human 
ingenuity has contrived over the more powerful agent itself, by means 
of which the vessel may be stopped, its course changed in any direc- 
tion, and even backed. In one respect, however, the steamer has no 
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advantage over a sailing vessel in the night. A steamer may be seen, 
and, when on the high pressure principle, may be heard at a much 
greater distance than a sailing vessel. The fires of the furnace, the 
lights from the cabin windows, the volume of black smoke, and often 
pencils of sparks issuing from the chimneys, and the puffs of the es- 
ih cape pipe give warning of its approach. At the same time the noise 
| of the engine and the wheels, and the escape of steam render it more 
ay difficult to hear the hailing of another boat, or cries from the banks 
iii of the river. Hence it is not difficult to account for the officers on 
a board the Ohio Belle not having heard the repeated hailing from on 
board the schooner. It is also well known, that with a light near the 
eye, distant objects cannot be seen as well as without such light; and 
Hi hence we find no difficulty in giving credence to the uncontradicted 
bi statement of the officers and passengers on board the steamer, that 
4 the schooner was not seen until she had approached very near the 
i steamer, certainly not further off than two hundred yards. Some of 
| the witnesses say much nearer, and approaching in a direction to cross 
the track of the steamer, nearly at right angles. In this the concur- 
i rent positive testimony of all the witnesses who were on board the 
i steamer, must outweigh the negative statements, or opinions of others, 
| either on shore or on board the schooner. 

The plaintiffs cannot complain if we take the statement of the cap- 
tain of the schooner, as true, in relation to the circumstances which 
preceded the collision. It is admitted, that the schooner was descend- 
ing the river after having taken in her cargo of sugar, and was under 
full sail. ‘The captain says in his testimony, “ when they first saw the 
i steamer she was about a mile and a half from the schooner, and was 
lil hugging the shore, as they usually do, and the schooner was in the 
WP middle of the river; the wind was northwest, being in an excellent 
quarter to descend the river.” According to this account of the oc- 
currence, about fifteen minutes elapsed from the time they first saw 
the steamer to the moment when the concussion took place. With 
the wind and current both favorable, it is not easy to understand why 
the captain of the schooner did not change his course so as to avoid 
the steamer. It is not satisfactorily shewn that any thing prevented 
his doing so. On the other hand, there appears no good reason to 
doubt that there was a proper look-out on board the steamer, and that 
the schooner was not seen until it was so near as to leave little time 
for proper measures to avoid her. 

It has been urged asa prvof of culpable recklessness on the part of 
the officers of the steamer, that they did not stop to offer assistance to 
the sufferers on board the schooner. Such an argument would have 
considerable force, if it were shewn that the extent of the injury was 
known at the moment. But the thing was so sudden, and created 
such alarm for the safety of the steamer itself, that in the confusion 
and darkness, no one appears to have been aware that any serious 
injury had been inflicted. 

Upon the whole, an attentive examination of the whole evidence 
leaves it doubtful, in our opinion, whether any fault was attributable 
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to the defendants; and we think the plaintiffs have failed to make out 
their case. 

It is, therefore, ordered and decreed, that the judgment of the Dis- 
trict Court be reversed; and it is further adjudged, that ours be for the 
defendants, with costs in both Courts. 





Imprisonment for Debt. 


In a preceding number, (ante page 163), I stated my objections to 
our act abolishing imprisonment for debt, because it excluded non- 
residents from its beneficent provisions. The last Legislature, (42 
Ohio Laws, 29), have improved upon the barbarity of their predeces- 
sors. Hitherto the act for the relief of insolvent debters placed them 
on the same footing with residents, as to giving security. But now a 
discrimination is made. Non-residents cannot obtain a discharge 
from custody without giving security to at least the amount of the 
debt. If they be strangers, then, their case is hopeless. ‘They must 
lie in jail until their creditor tires of supporting them. I strongly 
doubt the constitutionality of this law, though it shews, not the less, the 
spirit of our legislation in regard to non-residents. The fifteenth sec- 
tion of the eighth article of our Constitution declares, that “ the per- 
son of a debtor, where there is not strong presumption of fraud, shall 
not be continued in prison, after delivering up his estate for the bene- 
fit of his creditors, in such manner as shall be prescribed by law.”—- 
Here no distinction is made between residents and non-residents; and 
the discretion of the Legislature is confined to the manner of sur- 
rendering the property. Indeed I doubt if even ‘the framers of the 
Constitution could have made such a distinction, had they been so dis- 
posed, For if so, what becomes of the second section of the fourth 
article of the Constitution of the United States, which declares, that 
“the citizens of each State shall be entitled to all privileges and im- 
munities of citizens in the several states?” But waiving the question 
of power, is it right or decent, so to legislate? Does not public senti- 
ment call for a total abolishment of imprisonment for debt under all 
circumstances? Such a movement has been made in England, as the 
following extract from the latest papers shews. 

“On the Ist inst. Lord Cottenham introduced in the House of Lords, in a speech 
characterized by his usual clearness and power, a bill abolishing imprisonment for 
debt under any circumstances. His lordship was loudly cheered throughout his 
speech, and as Lords Lyndhurst, Brougham, Campbell, and the Duke of Richmond 
spoke in favor of the bill, it will undoubtedly pass by an almost unanimous vote.— 
The reasons upon which Lord Cottenham founded the provisions of his bill are most 
logically and eloquently exhibited in his speech. England boasts few abler men, and 
no better lawyers than ex-Chancellor Cottenham. 

When shall we arrive at a similar liberality, not to say humanity, 
in our legislation? Ep. 
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Unconstitutionality of Stay Laws.x—A case came before Hons Ellis 
Lewis, at the June term of the Court at Lancaster, Pa. in which the 
judge decided, that the act of the Legislature of that State, requiring 
all property taken in execution to be appraised, and that no sale 
should take place for one year after the return of the execution, unless 
the property could be sold for two-thirds of its appraised value, was 
void and unconstitutional, at least as against contracts entered into 
before the passage of the law. In delivering this opinion, Judge 
Lewis commented very freely on the impolicy and bad tendency of 
all stay-laws, and insisted with great force upon the importance of 
maintaining at all hazards, and under all circumstances, the inviola- 
bility of contracts. In reference to the opinion above mentioned, 
the Lancaster Democrat says, “ it was delivered orally, and we regret 
that it was not reduced to writing, in order that a copy might be ob- 
tained for publication. Few things have done more to injure the 
credit of our citizens than these same stay-laws. Repudiation of indi- 
vidual debts is as degrading to the character of a people as repudia- 
tion of the public debt. But there is a bright day opening for good 
old Pennsylvania. The virtue and intelligence of her people, and her 
public servants, and amongst the latter her honest and fearless judi- 
ciary, will be a sure protection against the degradation of public or 
private repudiation.” 


Martial Law.—If the following statement from the newspapers be 
authentic, it presents a new view of the power to declare martial 
law. Ep. 

Judge Story opened the United States Circuit Court, at Providence, 
Rhode Island, on Tuesday, when the case of Mrs. Luther, wife of Mar- 
tin Luther, v. Borden and others, for assault and battery, was called. 
The alledged assault consists in the defendants’ entering the plaintiff’s 
sleeping room armed, in pursuit of her husband, during the existence 
of the martial law, by order of the commanding officer, in 1842. The 
counsel for Mrs. Luther, (Mr. Hallet), took exception to the plea of 
justification, and denied the authority of the administration of the 
State which declared the martial law. He contended, that though a 
state of war did exist at Chepachet and on Federal Hill, it did not 
exist any further; and that the right to declare martial law was a right 
belonging to a military leader, not to the Legislature of a State. To 
these objections Judge Story replied, that the Court was ready to give 
its decision upon them at once, in the commencement of the trial. _ It 
would not entertain the opinion that a single man might do any act 
—proclaim martial law—which the government under which he acted 
had not a right te do. A military commander had no power to pro- 
claim martial law. The declaration of martial law was a legislative 
power, and belonged only to the sovereign power in a State. It de- 
clared the whole State in a condition of war, and gave power even to 
private soldiers to arrest and detain men without any command from 
a superior officer. 
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Circular, addressed to the Members of the Bar. 


With a view to make this Journal as useful as possible, I make ari 
appeal to my professional brethren on two subjects. 

First, as soon as may be after the adjournment of the Legislature 
of any State, I wish for'a brief summary, or synopsis of its acts. By 
way of spetimen, I refer to the ninth number of this Journal, page 
406, for a summary of the doings of the Ohio Legislature, at its last 
session. If some public spirited lawyer in each State will furnish such 
a summary, he will, with slight trouble to himself, confer a great favor 
on all who read this journal. 

Secondly. There are several subjects of general interest, with res- 
ect to which the Jaws of the several states materially differ; and yet 
awyers, though liable to be called on for information as to these dif- 

ferences, have no theans of ascertaining them, except by procuring 
the statutes and reports of all the states, which few can afford to do. 
To remedy this great evil, as far as possible, I have ‘phe seer a set of 
queries, which I hope some lawyer in each state will answer, for the 
gerieral convenience of the profession. I will prepare an answer for 
the State of Ohio, and shall feel greatly obliged to any lawyer who 
will prepare an answer for any other state. These queries are as 
follows. Ep. 

1. Are aliens permitted, in your State, to hold real estate? 

2. What period of residence in the State is necessary to entitle a citizen to vote? 
. Is the age of majority the same for males and females; and what is it? 
. What are the requisites of a valid matriage? 
. For what causes may married persons be divorced, and by what tribunal ? 
. Are foreign corporations permitted to establish agencies in your State? 
. Have you a law for limited partnerships? 


. What is the legal rate of interest, and what is the consequence of contracting 
for mote? 


9. Do you allow imprisonment for debt; and under what circumstances? 

10. Have you a bankrupt or insolvent law, and what are its leading features? 
11. What are the damages on protested bills of exchange? 

12. Have you any State legislation on the subject of insurance, and what is it? 


13. Have you altered the general law governing negotiable paper, and in what 
particulars? 


14, Have you an attachment law, and what are its leading features? 


15. What are the requisites of a valid deed for the conveyance of land in your 
State, and will a deed made elsewhere, without these requisites, be good? 


16. Please answer a similar question with respect to a will? 
17. Does your law allow foreign executors, administrators, or guardians to act ir 
your State, in relation to property situated there? 


18. What are the requisites for admission to your bar, and have you any law regu« 
lating attorneys’ fees? 


ont AQao & w 


66 








Ht 
ae 
é? 
th 
hi 
tit 
ae 


i 
4 
fy 

v 
1) 
it 

i 

{ 

% 














}) 








522 ‘ Cincinnati Law School. 


Cincinnati Law School.—After ten years of service as a teacher of 
law, I have been forced, by the pressure of other avocations, to resign 
my professorship in the Law Department of the Cincinnati College. 
I did this with great reluctance, both because I am fond of the occu- 
‘ames of teaching, and because | had just succeeded, as I hoped, in 
aying the foundation of a flourishing school. But the latter cause of 
regret is wholly done away by the recent action of the Board of Trus- 
tees. They have appointed Cuartes L. Tenrorp and Wiuiu1am 8. 
Grorspeck, professors in this department. If it had been in my 
power to appoint my successors, I could not have pleased myself bet- 
ter. They are both gentlemen of great learning and energy; and I 
can say, with the utmost confidence, to all who resort to this institu- 
tion, that they may be sure of being well instructed. The annexed 
prospectus is referred to for particulars. Ep. 


Law Deparrment or THE Crncinnat1 COLLEGE. 


The undersigned propose to commence a course of instruction for 
Students of Law, at the Cincinnati College on the first Monday of 
November next, to continue through a term of four months. 

The course will embrace all the titles and subjects of Common and 
Statute Law, and of Equity; and is designed to prepare Students for 
the Practice. 

Two exercises, of an hour each, will be given daily, consisting of 
Lectures by the Instructors, and of recitations in the various text 
books, which are embraced in the course. 

A Moot Court will be held once a week or oftener, at which Stu- 
dents will be required to prepare pleadings, furnish briefs, and make 
oral arguments. 

The Students will be required to furnish themselves with the fol- 
lowing text books:—Walker’s Introduction to American Law, Black- 
stone’s Commentaries, Chitty on Contracts, Stephen on Pleading, 
Greenleaf on Evidence, and Story’s Equity Jurisprudence. 

The Board of Trustees will confer the degree of Bachelor of Laws 
upon such of the Law Students, as, upon examination, are found to 
be qualified to practice law. 

After the approaching term, no student will be eligible as a candi- 
date for the degree, who has not attended two courses of Lectures in 
the School, and studied diligently in the vacation; unless he produces 
a certificate of sixteen months study under the direction of a respecta- 
ble Attorney, and has attended one course of Lectures in the School. 

The tuition fee will be $50, for each term; and an additional fee 
of $5, will be charged every applicant tor a degree. 

Boarding and lodging can be had at respectable houses in the city 
for $2 50 or $3 per week. 

Any additional information in regard to the School, may be de- 
rived by letter from either of the undersigned. 

W. S. GROESBECK, 
CHAS. L. TELFORD, 
Cincinnati, July 22d, 1844. 
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The Constitution and Revised Statutes of the United States, and addi- 
tional Laws to 1844, reduced to questions and answers, for the use of 
schools and families; by William B. Wedgwood, A. M. member of the 
New-York Bar.—This book is published by Thomas, Cowperthwaite 
& Co. of Philadelphia, and sold by Desilver & Burr, of Cincinnati. 
I have carefully examined it, and the result is, that I sincerely hope 
it will be introduced into our common schools. To me it has always 
appeared one of the most unaccountable omissions in our systems of 
education, that children are never instructed at all in their rights and 
duties as crrizens. If they do not enter life wholly ignorant in this 
respect, it is because their parents have been wiser than those who 
direct our schools. This has too rarely happened, for want of suitable 
books. But hereafter there will be no such excuse for either parent 
or teacher. Mr. Wedgwood is engaged in preparing a similar ab- 
stract of the Constitutions and Laws of each of the States, nine of 
which he has already published: -.Of the work for Massachusetts, 
eight thousand copies were sold in three months. No better proof 
could be furnished, of the ability with which a difficult task has been 
accomplished. I hope every child in the west will feel the benefit 
of this most useful enterprize. That the author may speak for him- 
self, I make the following extract from the preface of the work be- 
fore me. Ep. 


“ Nine of the works for the States have been published, and the others will be issued 
as soon as they can be stereotyped. The work for the State of New-York has passed 
through nine fone editions, and more than eight hundred copies of the tenth edition 
have been sold. ight thousand copies of the work for Massachusetts have been 
sold, though the work has been published but three months. The works which have 
been | sepa for the other States have met with simliar success, To be thus sus- 
tained by an enlightened and generous public, amply repays for all the toil, and, I 
trust, this work will be found equally acceptable.” 

“The laws of the States, and of the United States, have been published in such 
costly volumes as to render them almost inaccessible to the people. Millions have 
been expended annually to enact laws, and almost nothing has been done to make the 
laws known which lave been enacted, and yet the people are to abide by them, and 
ignorance of the laws excuses no man for transgression. The Revised Statutes and 
additional laws of Massachusetts, cost five dollars; those of New-York, more than 
twenty dollars, and the laws of the United States cost more than sixty dollars. ‘The 
works I have prepared for the States, are sold at forty-two cents, and this work will be 
sold at fifty cents, being less than one cent on the dollar of the cost of the laws from 
which it is prepared. 

“ This work contains the Declaration of Independence—the Constitution of the Uni- 
ted States—-the most important provisions of the various treaties of amity, peace, and 
commerce, made with foreign nations—the origin and progress of the different depart- 
ments of Government—the various crimes against the laws of the United States—the 
rights of the criminal—the government of the navy—the manner of conducting courts 
martial—the laws regulating the post-office department—the copy-right law—the pa- 
tent-right law—the naturalization law—the organization of the various Courts of the 
United States, and, in fact, every thing that is useful or entertaining, found in the 
records of Congress, from the establishment of our present form of government to 


1844,” 





Constitutionality of the Bankrupt Law.—The Court of Common Pleas 
at Cincinnati, recently decided, that the Bankrupt Law is unconstitu- 
tional and void, as to prior debts due by the bankrupt. A copy of 
Judge Caldwell’s opinion has been promised for this Journal. 
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The new Constitution of New-Jersey.—This Constitution received all 
the votes of the convention save one; and, it is believed, will be very 
generally approved by the people. Not having had access to it, 
take the following account and extract from the New-York Tribune. 

The Members of the Assembly are to be chosen by Counties, and 
not by single Districts as they should be. Members of the Legisla- 
ture have three dollars per day for the first forty days of each session, 
afterward one dollar and fifty cents—and ten cents a mile for travel. 
They cannot be appointed or chosen to any office by the Governor 
or Legislature, during the term for which they were elected. The 
Governor is to be chosen by the people (a ———e electing) for three 
years, being elected in October and taking the office in January fol- 
lowing. He cannot be chosen again for the next three years. He 
must be thirty years of age, and twenty years a citizen of the United 
States. He cannot at the same time hold a United States office. He 
may veto bills, but the Legislature will then proceed to re-consider 
them, and a majority of the members elected to each House will suffice 
to pass them in spite of the veto. 

The Judiciary of the State shall consist of—1. Justices of the Peace, 
two chosen for five years from each Township having less than 2,000 
inhabitants; four for each Town containing over 2,000 and under 
4,000 inhabitants; five for each Town containing over 5,000, with one 
additional for each 3,000 people. 2. Five Judges of the Common Pleas 
for each County, appointed by the Legislature in Joint Meeting, to 
serve five years, from April Ist, one to go out and another to be cho- 
sen every year. 3. A Supreme Court, consisting of a Chief Justice 
and four Associates, holding Circuits in each county, appointed by the 
Governor with the consent of the Senate. 4. A Court of Chancery, 
appointed as above, consisting of a Chancellor, who shall also be Sur- 
rogate General and Judge of the Prerogative Court; the Secretary of 
State being Register of the Prerogative Court. 5. A Court of Impeach- 
ment, consisting of the Senate, two-thirds of the members being ne- 
cessary to convict; the Assembly, by a majority vote, deciding to 
impeach. 6. A Court of Errors and Appeals, consisting of the Chan- 
cellor, the Justices of the Supreme Court, and six Judges, one of them 
retiring each year, and receiving a per diem compensation while in 
actual service; the Secretary of State being Clerk of this Court. 

County Clerks and Surrogates are to be chosen by the people for 
five years. Sheriffs and Coroners for one year only, but may be twice 
re-elected, after which they cannot be till three years shall have 
"seco All officers not otherwise specified to be appointed by the 

overnor and Senate. The incumbents of all offices to continue 
until their successors are chosen and qualified. Amendments to the 
Constitution are to be made by the concurrence of two successive 
Legislatures, and then a direct vote by the people. Such are the 
main provisions of the New Constitution of New-Jersey. The fol- 
lowing fundamental provisions are excellent: 

ARTICLE £,—-RIGHTS 4ND PRIVILEGES. 

1. All men are by nature free and independent, and have certain 

natural and unalienable rights, among which are those of enjoying 
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and defending life and liberty, acquiring, possessing, and protecting 
property, and of pursuing and obtaining safety and happiness. 

2. All political power is inherent in the people. Government is 
instituted for the protection, security, and benefit of the people, and 
they have the right at all times to alter or reform the same, whenever 
the public good may require it. 

3. No person shall be deprived of the inestimable privilege of wor- 
shiping Almighty God in a manner agreeable to the dictates of his 
own conscience; nor under any pretence whatever be compelled to 
attend any place of worship contrary to his faith and judgment; nor 
shall any person be obliged to pay tithes, taxes, or other rates for 
building or repairing any church or churches, place or places of wor- 
ship, or for the maintenance of any minister or ministry, contrary to 
what he believes to be right, or has deliberately and voluntarily en- 
gaged to perform.— 

4. There shall be no establishment of one religious sect in preference to 
another; no religious test shall be required as a qualification for any 
office or public trust; and no person shall be denied the enjoyment of 
any civil right merely on account of his religious principles. 

5. Every person may freely speak, write, and publish his sentiments 
on all subjects, being responsible for the abuse of that right. No law 
shall be passed to restrain or abridge the liberty of speech or of the 
press. In all prosecutions or indictments for libel, the truth may be 
given in evidence to the jury; and if it shall appear to the jury that 
the matter charged as libelous is true, and was published with 
motives and for justifiable ends, the party shall be acquitted; and the 
jury shall have the right to determine the law and the fact. 

6. Private property shal] not be taken for public use, without just 
compensation; but land may be taken for public highways as hereto- 
fore until the legislature shall direct compensation to be made. 

7. No person shall be imprisoned for debt in any action, or on-any 
judgment founded upon contract, unless in cases of fraud; nor shall any 
person be imprisoned for a militia fine in time of peace. 





Supreme Judicial Court, Boston. 


Wm. W. Crease ET AL. IN EQUITY v. Samu. H. Bascock er at. 
[From the Boston Shipping List.] 


Where a charter makes corporators individually liable, it is a several, and not a joint 
liability. 


Tis was a creditor’s bill against the defendants as stockholders of the 
Chelsea Bank, in which the rights of the bill holders to charge the 
stockholders under the 3lst Section, 36th Chapter of the Revised 
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Statutes was sought to be enforced. The plaintiff claimed, among 
other things, a joint judgment against all the stockholders, so that in 
case of insolvency or absence from the jurisdiction of either of them, 
payment of the bills by the solvent stockholders within the Common- 
wealth, would be insured. And they relied upon the provision of the 
32d and 33d Sections, which ;give a remedy among the stockholders 
when any one shall have been obliged to pay a debt or demand to re- 
cover a proportional part of the other stockholders, as indicating that 
intention in the Legislature. 

Suaw, C. J. delivered the opinion of the Court, that the respond- 
ents were not jointly liable, and could not, by any form of judgment, 
be made liable for each other. Ordinarily, when persons are jointly 
liable, it is because, as between them and the creditor, each is liable 
in solido for the whole amount; there is therefore no injustice in requi- 
ring either of them to pay the whole amount, leaving him to obtain 
redress amongst his co-debtors as he can. But in the present case, 
the liability is created by statute, and is in its nature several. The 
property, in respect to which the liability is created, namely, the shares 
in the bank, is separate property. So far as the stockholder is owner, 
he is sole owner. Again, the statute declares, that holders of stock 
shall be liable in their individual capacities for the payment and re- 
demption of all unpaid bills, and in proportion to the stock they may 
respectively hold at the dissolution of the charter. The term respec- 
tively, indicating the different proportions in which they may hold, 
indicates also the different proportions for which they may be holden, 
and as clearly indicates a several liability. 

It follows, as a necessary consequence from this view, that no stock- 
holder, who was such at the expiration of the charter, can be respon- © 
sible beyond a sum equal to the nominal par value of his stock at the 
time of such expiration; that is beyond the amount of one hundred 
dollars for each snare so held, although the aggregate amount of the 
liability of the parties so chargeable, should be insufficient to satisfy 
the whole amount of the claims of the bill holders. 

The fact that some of the stockholders are without the jurisdiction 
of the Court, or that some of them are insolvent, or discharged under 
proceedings in bankruptcy, is the ordinary misfortune of a creditor, 
whose debt cannot be made available. But it cannot enlarge or alter 
the liability of another party, who, to a limited extent, is responsible 
for the same debt. 

The Court were therefore of opinion, that the respective respond- 
ents are severally liable, to an amount not exceeding the number of 
shares held by them respectively, at one hundred dollars per share; 
to the whole amount, if necessary, to satisfy the amount of outstanding 
bills; otherwise, to an amount sufficient to redeem and pay all such 
unpaid bills; but they are not liable for a greater sum, although the 
aggregate of all such liabilities should prove insufficient to pay the 
whole amount of such bills. 
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The Miami. Exporting Company v. Gano and others.—Reserved to the 
Court in Bank from Hamilton county. 


[By the Eprror.] 


THe main question in this case is, whether the existence of an injunc- 
tion, staying proceedings at law, prevents a judgment from becoming 
dormant after five years. The facts are these:—At May term, 1835, 
of the Supreme Court, plaintiffs recovered a judgment against Gano 
and others, which was remanded to the Common Pleas for execution. 
A levy was made on sundry lands of each of the defendants, returna- 
ble to January term, 1836. Shortly after, defendants obtained an in- 
junction against further proceedings, which was dissolved at the June 
term, 1842. A writ of venditioni exponas was then issued to February 
term, 1843. During this interval of more than seven years, most of 
the lands levied upon had passed into other hands. A motion was 
made by the purchasers to set aside the writ. The Common Pleas 
granted the motion. The case went up on error to the Supreme 
Court, which, at the April term, 1844, reserved the case to Bank. 





Items. 


Singular law case—Statue of Lord Byron—lIs the Custom House an- 
swerable Pad goods in its warehouses ?—A case of an extraordinary na- 
ture, and in which the names of two of the greatest characters of the 
age will figure, is about to be brought before the London tribunals. 
Thorwaldsen, as it is well known, had executed a colossal statue of 
Lord Byron, which he considered one of his best works, and presented 
it to the chapter of Westminster, on condition of its being placed in 
this cathedral, beside the monuments of other poets. The chapter, 
at first, accepted the offer; but it is equally well known that some scru- 
ples were raised afterwards against placing the author of Don Juan in 
this national mausoleum; and the case containing the precious marble 
was never claimed by the chapter. The testamentary executor of 
Thorwaldsen being informed of this state of things, made some inqui- 
ries, and the masterpiece of Thorwaldsen was found lying on the floor 
of a cellar, in a state of extreme deterioration, amongst the fragments 
of the case, which the humidity of the place had reduced to a state of 
perfect rottenness. Consequently, a person duly authorised by the 
executor addressed a formal reclamation to the authorities, but when 
the Custom House officers went with him to the cellar it was found 
that the statue had disappeared, and nothing but fragments of the case 
remained behind. The executor then addressed to the Custom House 
a demand for indemnity. This, however was refused, under the plea 
that it cannot be answerable for goods refused by the parties to whom 
they are addressed, and that such goods remain in their stores solely 
at the expense and risk of the parties to whom they belong. At this 
stage, in fine, the executors have resolved on bringing an action for 
damages against the Custom House of London. The sum claimed is 
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£30,000 (750,000f.), at which the statue was valued by the artists of 
Rome on its being shipped to London. 


Slave set free in Massachusetts, because not a fugitive. [From the 
Boston Post.] On Friday, in the Supreme Court, on habeas corpus, 
a boy answering to the name of “ John” or *“‘ George,” was set at 
liberty by Chief Justice Shaw. The history of his liberation is briefly 
this: He was put by his owner on board the brig Carib, Capts Potter- 
field, master, at New-Orleans, bound for Trinidad de Cuba, Capt. P. 
was not allowed to land him by the authorities of that port, and hav- 
ing freight for Boston, he came here with his brig with the boy on 
board. The boy was therefore not a fugitive slave, being brought 
here by the voluntary act of his master’s agent. The fact that he 
was on board became known to some of the members of the abolition 
party on Tuesday, and they got out a writ of habeas corpus, under 
the direction of J. P. Bishop, Esq. The boy has a mother and father 
in New-Orleans, but he preferred to remain here, free from the bonds 
of slavery, to his returning to his owner. 


Writ of Ne Exeat—Barnum v. Randall—Before the Vice-Chancellor 
of New-York. [From the New-York Tribune.] The complainant is 
proprietor of the American Museum. He engaged Mr. Randall, the 
defendant, and his wife in Europe to come to New-York and exhibit 
themselves as a giant and giantess: The contract was for eight 
months—.to November next—and an advance of money was made to 
him. In the early part of this month, (July), it was understood that 
Randall had entered into an engagement with Mr. Meach, proprietor 
of the Albany Museum, to exhibit in that city. Application was 
made by Mr. Barnum’s agent for an injunction restraining Randall 
and his wife from exhibiting themselves elsewhere, and also for a writ 
of ne exeat to prevent them leaving the city, which were granted; and 
Randall, on the 8th inst. for want of bail, was committed to Eldridge 
street prison, where his wife also repaired and resides with him. Mo- 
tion was made to set aside the ne exeat, (writ that “he depart not”). 
The Vice-Chancellor, in his decision to-day, stated, that a writ of ne 
exeat can only be allowed where a party intends to leave the State. 
The proof that the Court would require of a party being about to leave 
for abroad, would be his actual declaration to that effect, or his hav- 
ing engaged passage, or something of the kind. Mere suspicion of 
intention will not answer. A person may be about going to any part 
of this State, and yet a writ of ne exeat could not issue against him un 
less there is actual proof, or he has declared that he intends to leave 
the State. The injunction is a question not involved in this motion. 
Writ of ne ereat dissolved. 


Post-Office law.—The decision made by Judge Sprague, in United 
States v. Kimbal, (ante, page 399), has been affirmed by J udge Story, 
in the Circuit Court. And a similar decision has been made by Judge 


Conkling of the District Court of New-York. So that the right of 
private competition with the public mails, may now be considered as 
established. : 


